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NO. 7166. 


NEAL CROWLEY, as Receiver of the Merritt Devel¬ 
opment Company, a corporation, Appellant, 

vs. 

HAROLD L. ICKES, Secretary of the Interior, 

Appellee. 


BRIEF OF APPELLANT. 


A STATEMENT OF THE FACTS. 

This is an action brought in the Supreme Court of 
the District of Columbia as Equity No. 50,945, by said 
appellant against the predecessor in office of said ap¬ 
pellee, under the act of congress approved March 2, 
1919 (40 Stat. 1272), known as the War Minerals Re¬ 
lief Act, as amended by the act of November 21,1921, 
and as further amended by the act of February 13, 
1929, authorizing a review by the court, of errors of 
law in the final decision of the Secretary of the In¬ 
terior. 

During the great war the above named Merritt De¬ 
velopment Company, a Minnesota corporation, sus¬ 
tained great losses under the provisions of the act in 
producing and preparing to produce manganese ore 
under government stimulation and demand, includ¬ 
ing its prestimulation expenditures in constructing, 
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developing and equipping its mine, Shaft No. 1, by- 
reason whereof said company became insolvent, and a 
sequestration action was commenced in the United 
States District Court, District of Minnesota, First 
Division, by S. F. Grover, a creditor of said corpora¬ 
tion, in behalf of all of its creditors (Petition, R. p. 3). 

On August 30,1921, the court made an order in said 
sequestration action appointing A. M. Breding re¬ 
ceiver of said corporation. Said Breding immediately 
qualified as receiver and continued to act as such un¬ 
til June 9,1923, when he ceased to be receiver and said 
Neal Crowley was duly appointed receiver in his place 
and stead. 

The Merritt Development Company was incorporat¬ 
ed on June 2, 1914, with Franklin W. Merritt as its 
president and general manager, and said Neal Crow¬ 
ley, as its secretary, the same officers who were the 
president and secretary, respectively, of the Cuyuna 
Minneapolis Iron Company whose claim was before 
this court in the case of Crowley Receiver of the Cuy¬ 
una Minneapolis Iron Company vs. Ickes, decided 
March 23, 1936, Fed. 2nd 573. The claim of the 
Merritt Development Company as filed with the sec¬ 
retary of the Interior is known as No. 1237. 

THE STIMULATION LATER INCREASED BY A 
PEREMPTORY DEMAND OR REQUISITION. 

The stimulation and demand, which was the same 
in these two cases, was first by published appeal, 
dated April 16, 1917, and later by the peremptory de¬ 
mand of March 22, 1918, which was in effect a requi¬ 
sition of the corporation’s mine and mining property 
(Petition, R. pp. 5,10, and Stipulation as to Evidence, 
R. p. 74). On April 16,1917, the Merritt Development 
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Company had just completed the construction and de¬ 
velopment of its mine, Shaft No. 1, and in addition 
thereto had developed and blocked out and made ready 
to be mined or removed from the ground, approxi¬ 
mately 50,000 tons of ore developed or positive ore (Pe¬ 
tition, R. p. 4 and Memorandum of Justice Cox, R. p. 
65). Up to the time of said stimulation of April 16,1917 
it had been the purpose of the corporation to carry on 
its underground mining operation to the extent only 
of developing a tonnage sufficient to afford the means 
of stripping the property and to enable the company 
to operate an open pit mine, which, as stated by the 
Commissioner in his memorandum, is “acknowledged 
to be the only feasible method of taking out ore in 
peace times” (Evidence; R. p. 75, Petition, R. p. 4, and 
Commissioner’s Memorandum, R. p. 49); and pur¬ 
suant to that purpose said 50,000 tons of positive ore 
above mentioned had been developed and blocked out 
and made ready to be removed from the ground, or 
mined prior to any stimulation (Petition, R. p. 4 and 
Judge’s Memorandum, R. p. 65). 

In compliance with the stimulation by published ap¬ 
peal said corporation, to meet the urgent needs of the 
government, so changed the purpose and course of its 
mining operation that between the 16th of April, 1917 
and the 22nd day of March, 1918, it removed from the 
ground or mined, said 50,000 tons of ore developed or 
positive ore, which was blocked out prior to any stim¬ 
ulation and sold it for the use of the government, and 
blocked out an additional 50,000 tons of ore developed 
or positive ore, 2,560 tons of which were removed from 
the ground and shipped prior to March 22, 1918, and 
47,432 between March 22 and November 11, 1918 (Pe¬ 
tition, R. pp. 5, 7,19 and Affidavit, R. pp. 41, 43). 
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The ore sales of said 100,000 tons of ore was 
$497,200, ore approximately $500,000. The total ex¬ 
penditures therefor, including the cost of the removal 
from the ground of said 50,000 tons of positive ore 
blocked out and developed in the winter of 1916 and 
1917 prior to any stimulation, and the cost of re¬ 
moval from the ground of said 47,432 tons developed 
between April 16, 1917 and March 22, 1918, was 
$293,398.24, and the net profits of the voluntary min¬ 
ing operation under the stimulation of April 16, 1917, 
and prior to the government operation under the per¬ 
emptory demand or requisition of March 22, 1918, 
$203,801.76 (Petition, R. pp. 7, 19 and Affidavit, R. 
pp. 41, 43). 

Induced by the large amount of ore being produced 
and delivered from said mine, Shaft No. 1, Pope Yeat- 
man of the Raw Materials Division of the War Indus¬ 
tries Board, on March 16,1918, by telegram summoned 
said Franklin W. Merritt, the president of the Merritt 
Development Company, to attend a conference of pro¬ 
ducers of manganese ores, with J. L. Replogle of the 
War Industries Board and Leith and Spurr of the 
Shipping Board, to take place on March 22, 1918, in 
the National Defense Building at 18th and D Streets, 
Washington, D. C. Said Merritt attended this meet¬ 
ing at which was discussed the government’s man¬ 
ganese crisis, caused by lack of ships to import man¬ 
ganese ore from Brazil, and the absolute necessity of a 
great increase in the domestic production of high 
grade manganese ore (Petition, R. pp. 8, 9; Evidence, 
R. pp. 37, 74). It was at this meeting that the gov¬ 
ernment made upon the company its peremptory de¬ 
mand or requisition, set forth in Question 8 and An¬ 
swer Memo 3 of the Questionnaire in said Claim No. 
1237 (R. pp. 10, 37, 74), as follows, to-wit: 
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“At this meeting the situation was thoroughly- 
canvassed, the said Franklin W. Merritt informed 
as to the amount of manganese ore that would be 
expected of the Cuyuna Range, on which this 
property is located, and of the amount that would 
be expected of the Merritt Development Com¬ 
pany; during the course of which meeting, said 
Franklin W. Merritt was ordered to do every¬ 
thing within the power of the company to pro¬ 
duce every ton of manganese ore possible, regard¬ 
less of cost or consequences, and was further in¬ 
formed that were not every effort exerted and re¬ 
sults obtained, that the government would take 
over and operate the property itself.” 

THE EXPANSION DEVELOPMENT UNDER THE 
PEREMPTORY DEMAND. 

Under the government’s peremptory demand or 
requisition of March 22,1918, enforced by a threat, the 
corporation applied and paid the ore sales and profits 
from said 50,000 tons of positive ore developed in its 
said mine, Shaft No. 1, in the winter of 1916 and 1917, 
prior to any stimulation, and the ore sales and profits 
from the 50,000 tons of positive ore developed in its 
said mine between April 16, 1917 and March 22,1918, 
towards and on account of payment of the expendi¬ 
tures in the government’s mining operation under its 
said peremptory demand in constructing, developing 
and equipping new mines and shafts and developing, 
blocking out and making ready for removal from the 
ground and shipment over 200,000 tons of additional 
manganese ore to meet the government’s war time 
needs (R. p. 75). 

The close of the war ended the government’s de¬ 
mand for manganese ore, and destroyed the market 
therefor (Petition, R. pp. 12, 13 and Judge’s Memo¬ 
randum, R. p. 65); and the company was left with 
nothing to show for the ore sales and profits from its 



6 


said 100,000 tons of ore applied and paid as aforesaid, 
towards payment of the expenditures of the mining 
operation under the government’s peremptory demand 
and requisition, except said 200,000 tons of ore de¬ 
veloped and blocked out in obedience to said peremp¬ 
tory demand. By reason of the government’s failure 
to purchase or furnish a market for the ore, said 
200,000 tons of ore and said mine, Shaft No. 1, which 
was intended for the purpose of developing sufficient 
ore only to finance the change to an open pit mine (Pe¬ 
tition, R. p. 4, and Commissioner’s Memorandum, R. 
pp. 49, 75), and had value only for that purpose in time 
of peace, were made valueless as a result of the gov¬ 
ernment’s stimulation, and peremptory demand fol¬ 
lowed by the Armistice (Petition, R. pp. 13, 75, and 
Judge’s Memorandum, R. p. 65). 

The company continued a struggling existence for 
a few years after the Armistice, in the hope of avoid¬ 
ing a failure through reimbursement by the govern¬ 
ment for its losses, or the government’s support of 
the market by a tariff against importation of man¬ 
ganese; but the government did neither, and the com¬ 
pany was forced into receivership by the aforemen¬ 
tioned sequestration action. 

The amount of the expenditures for the two mining 
operations as stated in the final decision of the assist¬ 
ant secretary was $537,044.21, and the total ore sales, 
including the 4,000 tons developed between March 
22nd and November 11, 1918 was $517,988.35 (Peti¬ 
tion, R. p. 57). The company’s books and the evidence 
show that $245,966.24 of said expenditures, including 
the prestimulation capital expenditures in construct¬ 
ing, developing and equipping said mine, Shaft No. 1, 
were of and in the voluntary mining operation be- 
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tween April 16, 1917, and March 22,1918, $291,077.97 
of and in the government operation under said per¬ 
emptory demand or requisition, that the profits from 
said 100,000 tons of ore was $203,801.76, and that the 
cost of removing from said ground said 47,432 tons of 
positive ore developed and made ready for removal 
from the ground and shipment, between April 16, 
1917, and March 22, 1918, was approximately and not 
to exceed one ($1.00) dollar per ton (Petition, R. pp. 
8, 19; Affidavit, R. pp. 43, 18, 19; Stipulation as to 
Evidence, R. pp. 74, 75, 76 and Petition, R. pp. 39, 40, 
41, 44, 57, 18). 

The said sum of $245,966.24, expenditures in the 
voluntary mining operation between April 16, 1917, 
and March 22,1918, does not include the expenditures 
in developing said 50,000 tons of positive ore prior to 
any stimulation. 

In order to obtain the correct amount of the profits 
of the company’s voluntary mining operation between 
the stimulation by published appeal of April 16, 1917, 
and the compulsatory mining operation of the gov¬ 
ernment’s peremptory demand or requisition of March 
22, 1918, the cost of removing said 47,432 tons of ore 
from the ground is to be added to said $245,966.24, the 
amount of the expenditures during said voluntary 
mining operation. 

Adding this amount of $47,432.00 to said $245,966.24 
the total amount of the expenditures for removing 
from the ground the 50,000 tons developed as positive 
ore prior to any stimulation, developing the additional 
50,000 tons of positive ore between April 16,1917, and 
March 22, 1918, removing 2,568 tons thereof from the 
ground prior to March 22, 1918, and removing 47,432 
tons thereof after March 22, 1919, was $293,398.24, 
and the net profit from the voluntary mining opera- 
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tion $203,801.76 (R. pp. 6,18,19, 24, 41, 43). 

The only ore shipped from said mine, Shaft No. 1, 
prior to April 16, 1917, was 1,088 tons, which is not 
included in said 50,000 tons developed as positive ore 
prior to April 16, 1917; and the other 4,000 tons ore 
making the total 104,000 tons, were developed after 
March 22, 1918, in the government operation under 
the peremptory demand or requisition. 

The assistant secretary in his final decision offset 
the ore sales for the entire 104,000 tons of ore, amount¬ 
ing to $517,988.35, which is made up of the ore sales 
of said 50,000 tons developed as positive ore in the 
winter of 1916 and 1917, prior to any stimulation, the 
50,000 tons developed as positive ore between April 
16, 1917 and March 22, 1918, and the 4,000 tons de¬ 
veloped between March 22nd and November 11, 1918, 
against the total expenditures including the expendi¬ 
tures of $291,077.97 under the government’s peremp¬ 
tory demand or requisition of March 22, 1918 (R. 
pp. 56, 57). 

ORE DEVELOPED OR POSITIVE ORE. 

Ore developed, as the word “developed” is here 
used and as used in the court’s memorandum opinion 
and in the petition (R. p. 65), means “ore exposed on 
four sides in blocks variously prescribed”; ore so de¬ 
veloped is also designated as “positive” ore (See H. 
C. Hover’s Principles of Mining, page 17); and the 
verb “mined”, as used in mining business, means re¬ 
moval of the developed ore from beneath the ground 
to the surface. 

The removal of the developed ore from the ground 
is allied with the act of shipment, since by delaying 
the removal of the ore until shipped, the expense of 
stockpiling may be saved (R. pp. 6, 7). 
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ITEMS OF PETITIONER’S CLAIM FOR CONSID¬ 
ERATION ON THIS APPEAL. 

On the 12th of April, 1921, the company duly filed 
its said claim No. 1237 for reimbursement for its said 
losses (R. p. 13); and in the petition, for convenience, 
the claim is set forth in two schedules, one designated 
“A Losses”, and the other “B Losses” (R. pp. 14, 
20, 23). 

The A Losses for consideration on this appeal are: 

1. Losses for the outlay, us¬ 
ing up and expenditures by 
said corporation of its mine, 

Shaft No. 1, represented by 
and including the prestim¬ 
ulation or capital expendi¬ 
tures of sinking, construct¬ 
ing, developing and equip¬ 
ping said mine, and exclu¬ 
sive of said 50,000 tons of 
ore developed or positive 
ore developed prior to any 

stimulation (R. pp. 20, 44) $128,336.76 

There is to be deducted 
an item included in this 
amount, as shown by the 
company’s records, paid 
for minimum royalties, 
but subsequently liquidat¬ 
ed, amounting to.$ 16,875.00 

There is also to be de¬ 
ducted ore sales for said 
1,088 tons of ore on hand 
at date of stimulation, 

April 16, 1917 . 4,742.95 

21,617.95 


106,747.81 


Net loss by reason of the 
capital expenditure of the 
mine, Shaft No. 1. 
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From the item of net loss 
of the capital expenditure 
of the mine, Shaft No. 1, 
there is also to be deducted 
the sum of $19,458.98 al¬ 
lowed as rental of the 
equipment and machinery 
on the property April 15, 

1917, which constituted a 
part of said capital expend¬ 
iture (R. pp. 21, 14, 15)... 19,458.98 

Balance of net loss of the 

mine, Shaft No. 1. $ 87,288.83 

The secretary of the In¬ 
terior states that these pre¬ 
stimulation or capital ex¬ 
penditures from June 1, 

1914 to April 1, 1917, were 
123,171.28 (R. p. 56); and 
this accords with petition¬ 
er’s statement of the part 
of these prestimulation ex¬ 
penditures to April 1, 1917 
(R. p. 20). The additional 
expenditures from April 1, 
to April 17, 1917, were 
$5,165.41, making the said 
sum of $128,366.76 (R. p. 

20 ). 

2. (a) Loss by reason 
of damage to the property 
by honeycombing the mine 
in drifting to the richer 

veins.$ 75,000.00 

(b) Loss of leases and 
remaining mineral rights. 175,000.00 


$250,000.00 

Total A Losses.. $337,288.83 

One-half (%) of the said profits of $203,801.76 prior 
to any stimulation was from said 50,000 tons devel- 
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oped as positive ore in the winter of 1916 and 1917, 
before any stimulation, the only expenditure for which 
in the period of stimulation was the cost of the re¬ 
moval of the ore from the ground; and one-half (V 2 ) 
of said profits was from said 50,000 tons developed as 
positive ore under the stimulation by published ap¬ 
peal and in the voluntary mining operation managed 
by the company in accordance with the best business 
judgment of its officers, the only expenditure for 
which in the subsequent government operation under 
said peremptory demand or requisition of March 22, 
1918, was the costs of the removal of 47,432 tons of 
said last mentioned 50,000 tons from the ground, 
which cost was approximately one ($1.00) dollar per 
ton (R. pp. 19, 43). 

The B Losses for consideration on this appeal are: 

1. (a) Income or profits from 
said 50,000 tons of ore de¬ 
veloped or positive ore 
blocked out and made ready 
for removal from the 
ground and shipment prior 
to April 16, 1917, approxi¬ 
mately.$100,000.00 

Less the cost of removal 
from the ground and ship¬ 
ment, between April 16, 

1917 and March 22, 1918, 
approximately. 50,000.00 

$ 50,000.00 

(b) Income or profits from 
said 47,432 tons of the ad¬ 
ditional 50,000 tons of ore 
developed or positive ore 
blocked out and made ready 
for shipment between April 
16, 1917 and March 22, 

1918, and removed from 
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the ground and shipped be¬ 
tween March 22nd and No¬ 
vember 11, 1918 approxi¬ 
mately. 94,864.00 

Less costs of removal 
from the ground and ship¬ 
ment between March 22nd 
and November 11, 1918... 47,432.00 


(c) Income or profits 
from said 2,568 tons of said 
additional 50,000 tons of 
ore developed or positive 
ore blocked out and remov¬ 
ed from the ground and 
shipped between April 16, 
1917 and March 22, 1918, 
approximately . 


2. (a) Taxes paid for the year 
1917 during the voluntary 

mining operation..$ 14,845.15 

(b) Taxes paid for the 
year 1918 under the gov¬ 
ernment’s peremptory de¬ 
mand or requisition (R. pp. 

26, 27) . 18,073.37 


$32,918.52 

Amount allowed for these 
taxes in final decision (R. 
p. 56) . 3,228.22 


Balance claimed to be due 
as loss for taxes paid. 


3. Losses of the following 
promotional and financing 
expenditures (R. p. 18), set 
out in Exhibit D of the gov- 


$ 47,432.00 


5,136.00 

$102,568.00 


29,690.30 

$132,258.30 
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ernment auditor’s report 
(but rejected by the secre¬ 
tary of the interior), (R. p. 
52) as not recoverable loss¬ 
es, within the meaning of 


the act, to-wit: 

Stock sales commission. 400.00 

Register of Deeds fees.. 68.80 

Donations . 100.00 

M. F. P. Audit Report.. 915.00 

Part of expenses of F. 

W. Merritt. 532.62 

Photographs . 22.50 

Part of office rent. 402.43 


2,441.35 

$134,699.65 

Respondent in his answer admits the filing of the 
claim as alleged in the petition, and admits that the 
items were presented to the secretary as net losses 
suffered by the corporation in producing and prepar¬ 
ing to produce manganese in compliance with stimu¬ 
lation and demand (R. p. 62); and the last paragraph 
of the answer contains the following additional provi¬ 
sion: 

“The respondent says furthermore that the 
Secretary of the Interior then in office * * # found 
and held that the items excluded from petition¬ 
er’s claim did not and do not constitute or repre¬ 
sent losses of the character intended by the law 
to be reimbursable.” 

On October 18, 1922, Commissioner Briar, filed his 
report recommending the rejection and disallowance 
of said claim (R. p. 50); and on January 29,1923, the 
Assistant Secretary of the Interior, filed his final de¬ 
cision adopting the recommendation of the Commis¬ 
sioner. 
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At the time of the rejection of petitioner’s claim 
the rule of the Secretary of the Interior, that “Prop¬ 
erty Losses” so-called or capital expenditures were 
not reimbursable losses, was still in force, and peti¬ 
tioner’s claim of loss of its mine, Shaft No. 1, repre¬ 
sented by the prestimulation capital expenditures for 
its construction and equipment, was rejected by the 
secretary through the application of that rule (R. pp. 
15, 49). 

On appeal from the report of the commissioner the 
assistant secretary, not as a matter of right but of 
sympathetic consideration (R. pp. 56, 58), allowed the 
sum of $19,458.98 as “rental of improvements and ma¬ 
chinery on property April 15,1917” (R. pp. 57, 61). 

This case and the case of Neal Crowley, as Receiver 
of the Cuyuna Minneapolis Iron Company vs. Ickes, 63 
Fed. 2nd 573 were tried together in the lower court; 
and in the instant case, as in the Cuyuna Minneapolis 
Iron Company case, the respondent moved to dismiss 
the petition on the ground that the right to collect and 
enforce payment of the claim did not pass to the re¬ 
ceiver. The motion was denied in each case, and no 
motion for a rehearing was made in the instant case. 
In the Cuyuna Minneapolis Iron Company case a final 
order of the trial court granting a rehearing and dis¬ 
missing the petition, on the ground that the receiver 
was without legal capacity to maintain the action, 
was reversed by the decision of the court in Crowley 
Receiver of Cuyuna Minneapolis Iron Company, 63 
Fed. 2nd 573; and the prosecution of the instant action 
has been delayed while awaiting that decision, and the 
entry of the final decree of the trial court in that ac¬ 
tion. 
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DECISION OF THE TRIAL COURT. 

In its memorandum decision, dated and filed June 
20,1933, the court in the instant case determined that 
said items of expenditures of $1,772.27 for attorney’s 
fees (R. p. 70), and $3,957.66 for interest actually paid 
to November 11, 1918, on borrowed money, and also 
additional interest which had accrued, since that date 
and for which the corporation was liable (R. p. 71), 
were reimbursable items of loss, and that the secre¬ 
tary erred in rejecting them; and the court also deter¬ 
mined in its decision that the secretary properly ad¬ 
judicated each and all of the remaining items of peti¬ 
tioner’s claim, other than said items of attorney’s fees 
and interest, by rejecting them (R. pp. 69, 70, 71). 

PART OF DECREE APPEALED FROM. 

On the 25th day of March, 1938, the court made and 
entered its decree in accordance with its said memo¬ 
randum opinion (R. pp. 77, 78), and from that part of 
said decree adjudging that the items of claimant’s 
claim, which the Secretary of the Interior rejected, 
were properly adjudicated, this appeal is taken (R. 
pp. 79, 80). 

For Assignment of Errors, see Record pages 80-86. 
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ARGUMENT. 

I. 

THE OUTLAY, USING UP, AND EXPENDITURE 
BY THE MERRITT DEVELOPMENT COMPANY 
OF ITS MINE, SHAFT NO. 1, ON THE PROP¬ 
ERTY AT DATE OF STIMULATION, APRIL 16, 
1917, INCLUDING AND EMBODYING THE 
COSTS PAID BY THE COMPANY FOR ITS CON¬ 
STRUCTION, DEVELOPMENT AND EQUIP¬ 
MENT, WAS THE EXPENDITURE OF A CAPI¬ 
TAL ASSET AND REIMBURSABLE AS SUCH. 

Wilbur v. U. S. ex pel. Vindicator Consolidated 
Gold Mining Company, 284 U. S. 231; 

Wilbur v. U. S. ex rel. Chestatee Pyrities and 
Chemical Corporation, 288 U. S. 97; 

Wilbur v. U. S. ex rel. Chestatee Pyrities and 
Chemical Corporation, 61 App. D. C. 212. 

1. There is no difference in principle between the 
losses by reason of expenditures of land as in the 
Vindicator case, and expenditures for the construc¬ 
tion, development and equipment of the mine, as 
in the Merritt case. 

(a) Meaning of the word “Expenditure” used in 
the act. 

By reason of the stimulation by the published ap¬ 
peal of April 16, 1917, increased by the peremptory 
demand or requisition of March 22, 1918, the com¬ 
pany’s mine, Shaft No. 1, was devoted to, and ex¬ 
pended and used up in the government mining opera¬ 
tion. The use and disposition made of the mine by 
the government operation was an expenditure. 
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The word “Expenditure” in the third proviso of Sec. 
5 of the Act of March 2, 1919, means expenditures of 
property as well as cash expenditures, and the mean¬ 
ing of the word “money” in the fourth proviso is not 
limited to cash, but includes property the equivalent 
of cash. 

It was as clearly the intention of the statute to al¬ 
low for losses incurred by reason of the expenditure 
by a miner of his already owned and equipped mining 
property, to the extent the same was constructed and 
equipped, as for loss incurred by him by reason of the 
expenditure of cash to purchase such property or 
equip the same. In either case the basis of the allow¬ 
ance is the expenditure and loss of the property—not 
its purchase; and while it is necessary that the ex¬ 
penditure and loss of the property should be within 
the stimulation period, it is immaterial whether its 
purchase was prior to or during stimulation. 

The provisos are in entire harmony with this view, 
since the entire act must be so interpreted as to give 
effect to its general intent that “such net losses as 
have been suffered”, shall be adjusted and paid. If a 
loss has been suffered, by reason of the expenditure 
of property during stimulation, it is brought within 
the general intent of the act, whether the property 
was acquired prior to or purchased during stimula¬ 
tion. “The general intent of the statute is the key to 
the meaning of its parts” (See Lewis Sutherland on 
Stat. Const., Sec. 369 (240), Wassell v. Tunnah, 25 
Ark. 101; Chapman v. Miller, 128 Mass. 269; Helm v. 
Chapman, 66 Cal. 291, 5 Pac. 352). 

It does not admit of doubt that the word “expendi¬ 
tures” in the third proviso was intended to mean ex¬ 
penditures of property as well as cash expenditures; 
and it is equally clear, that the word “moneys” in the 
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fourth proviso was used in its broad sense of cash or 
property the equivalent of cash. 

The Century Dictionary and Cyclopedia, gives as 
the meaning of the word “expend”— 

“To consume by use, spend in money, or to ex¬ 
pend time, labor, or material.” 

The same dictionary gives as the meaning of the 
word “money”— 

“Property in whatever form which is readily 
convertible into or serves the same purpose, as 
money; available assets; wealth.” 

Webster’s International Dictionary gives as the 
meaning of the word “expend”— 

“To consume by use in any way, to expend 
time, labor, or thought”; 

and gives as an illustration of its meaning, the phrase, 

“To expend hay in feeding cattle.” 

The same dictionary defines the word “money” as 
follows: 

“Wealth reckoned in terms of money, capital, 
considered as a cash asset, spec., such wealth or 
capital dealt in as a commodity to be loaned, in¬ 
vested, or the like; wealth considered as a cash 
asset, as, he had much money in land or in 
stocks.” 

(b) In Wilbur v. U. S. ex rel. Chestatee Pyrities 
and Chemical Corporation, 288 U. S. 97, it is held that 
losses by reason of expenditures for mining equip¬ 
ment and machinery are reimbursable losses. In the 
Chestatee case, page 100, the court says: 

“The item based on the purchase price of equip¬ 
ment and machinery was rejected because "to al¬ 
low for its purchase would be in fact to allow for 
purchase of property’. The secretary’s decision 
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rested upon an erroneous conclusion as to a point 
of law which arose in the adjustment of respond¬ 
ent’s claim. His view of the law thus announced 
and long held by the department met disapproval 
in Wilbur v. Vindicator Consolidated G. M. Co., 
284 U. S. 231.” 

2. The changing of the company’s mine from its in¬ 
tended purpose as the result of said government 
stimulation and demand, gave to its devotion to 
the government’s needs, and to the company’s 
claim for reimbursement for losses, the same force 
and effect as though the company had purchased 
the mine in compliance with such stimulation and 
demand. 

In Crowley as Receiver of Cuyuna Minneapolis Iron 
Company v. Harold I. Ickes, Secretary of the Interior 
(Equity 50,946), the question here involved was be¬ 
fore the court. The claim of the Cuyuna Minneapolis 
Iron Company (No. 1259), and the Merritt Develop¬ 
ment Company (1237) were represented by the same 
officers and management, and were known as the two 
Merritt claims. The stimulation by published appeal 
of April 16, 1917, and peremptory demand of March 
22, 1918, was identically the same in these two cases. 

The Cuyuna Minneapolis Iron Company commenced 
the construction of its mine, known as the Ida Mae 
Mine prior to the date of stimulation, but did not com¬ 
plete its construction until shortly before the armis¬ 
tice; while the Merritt Company completed the con¬ 
struction of its mine, Shaft No. 1, shortly before the 
date of stimulation. In the Cuyuna case the question 
here involved arose in the claim of the company for 
loss of its pre-stimulation expenditures in the partial 
construction, development and equipment of its said 
Ida Mae Mine. 
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The said pre-stimulation expenditures in the Cu- 
yuna case (Claim No. 1237), as shown in Schedule A 
of Par. XIX of the Petition in that case (Equity 
50,943), were for: 

Drillings, between June 1,1916, 
and February 1, 1917.$8,016.50 

Drillings, between Feb. 1, and 
April 16, 1917 . 2,000.00 $10,016.50 

Machinery and mining equip¬ 
ment between Sept. 1, 1916 
and Feb. 1, 1917. 650.00 

Machinery and mining equip¬ 
ment between Feb. 1, 1917 
and April 16,1917 . 7,251.78 7,901.78 

Payroll between Feb. 1, 1917 
and April 16, 1917. 6,426.26 

$24,344.54 

The secretary in his final decisions rejected the 
claims for pre-stimulation expenditures and the 
United States District Court for the District of Col¬ 
umbia (formerly the Supreme Court), in the action 
for review in the instant case (Merritt case), contrary 
to the previous decision in the Cuyuna case, held that 
the secretary decided the question correctly. 

But in the Cuyuna case, the court held that said 
pre-stimulation expenditures for the partial construc¬ 
tion, development and equipment of said mine were 
proper expenditures for consideration and adjust¬ 
ment, and that the secretary erred in rejecting them. 
And the secretary has acquiesced in this ruling of the 
court and conceded its correctness by consenting to 
entry of the final decree in accordance with such rul¬ 
ing in the memorandum opinion of the trial court in 
that case (See Transcript of Record, pp. 36-41, App. 
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D. C., Crowley, Receiver of Cuyuna Minneapolis Iron 
Company v. Ickes, April Term, 1935, No. 6537, re¬ 
ported in 63 Fed. (2nd) 573). 

In deciding that said pre-stimulation expenditures 
for the construction of the mine in the Cuyuna Minne¬ 
apolis Iron Company case represented a recoverable 
loss, precisely as though the mine had been purchased 
by the company in compliance with said stimulation, 
the trial court in his memorandum opinion (See said 
Transcript of Record, pages 36, 39, 40) says: 

“The petition seeks to present for review ques¬ 
tions of law involved in the secretary’s refusal to 
consider certain specific expenditures, viz.: 

Pre-stimulation expenditures, tabulated in 
Schedule A, set out in paragraph XIX of the pe¬ 
tition including costs for drilling, labor and equip¬ 
ment by which the mine had been partially de¬ 
veloped prior to April 16,1917, the date of stimu¬ 
lation, aggregating $24,344.54 * * *. 

As to the items of pre-stimulation expenditures 
listed in Schedule A, set out in paragraph XIX of 
the petition, it seems clear that these expendi¬ 
tures materially added to the value of the prop¬ 
erty, which under stimulation was devoted to the 
government use. They represented part of the 
actual investment made by the mining company, 
and, as necessary and proper expenditures in pre¬ 
paring to produce manganese, are to be taken into 
consideration in making a true determination of 
the net losses which the company had sustained 
at the time of the armistice- Here, after stimu¬ 
lation, the course of the operation which the com¬ 
pany originally contemplated was changed. The 
initial private operation was transformed into the 
government enterprise.” (Bold type supplied.) 
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3. That the original purpose of the Merritt Develop¬ 
ment Company also in constructing its mine, Shaft 
No. 1, was changed by and as a result of said stim¬ 
ulation and demand is shown by the record. 

The mining operation was changed from one in¬ 
tended for the purpose of developing sufficient ore only 
for financing the stripping of the property, to a gov¬ 
ernment enterprise by the stimulation of April 16, 
1917; and that change was made permanent and ir¬ 
revocable by the peremptory demand or requisition 
of March 22,1918. 

Upon this point, Franklin W. Merritt, president of 
the company in his affidavit filed in and made a part 
of the company’s said claim, No. 1237 (R. pp. 74, 75), 
says: 

“It had at all times been the intention of the 
Merritt Development Company, and its officers 
and stockholders, ultimately to strip this prop¬ 
erty and operate it as an open pit mine in order to 
increase production and reduce costs. For this 
reason it was intended to conduct the first opera¬ 
tions on a limited scale, sufficient only to prove 
the grade and quality of ore, and as soon as a con¬ 
tract for a large tonnage had been obtained to use 
such contract as the means of financing the strip¬ 
ping of the property. The said properties are 
ideally adapted for stripping, carrying a light 
overburden of only 43 to 72 feet.” 

That it was the purpose and intent of the company 
in constructing, developing and equipping its said 
mine to limit its underground mining operation to de¬ 
veloping sufficient ore only to finance the stripping of 
the property, is shown by the memorandum or report 
of Commissioner Briar, which was adopted by the 
secretary (See R. p. 49). 
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4. The principle established by the Vindicator case 

rules the instant case. 

The instant case is not distinguished in principle 
from the Vindicator case by the fact that in the Vin¬ 
dicator case the government acquired the benefit from 
the mining land through claimant’s purchase of it in 
preparing to produce the mineral named, while the 
mine in the Merritt case, by and in compliance with 
government stimulation and demand, it was taken 
from the private use for which it was intended, and de¬ 
voted to and expended in the government enterprise. 
Certainly it can not be said that there is any greater 
reason for holding losses suffered through expendi¬ 
tures for undeveloped mining land, recoverable, than 
those suffered through expenditures for a fully con¬ 
structed, developed and fully equipped mine. 

The expenditures for the constructed and fully 
equipped mine, Shaft No. 1, were of infinitely greater 
benefit to the government than the undeveloped min¬ 
ing land in the Vindicator case; and it affords a very 
poor excuse for refusing to pay the losses suffered by 
the company by reason of the construction, develop¬ 
ment and equipment of the mine in the instant case, 
that the government secured the benefits of the out 
put of the best manganese mine in America, by chang¬ 
ing it from the purpose for which it was originally 
intended by the company, through government stimu¬ 
lation and demand, instead of through its purchase by 
the company. 
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n. 

THE LOSSES BY REASON OP THE EXPENDI¬ 
TURES IN CONSTRUCTING, DEVELOPING AND 
EQUIPPING THE COMPANY’S MINE, SHAFT 
NO. 1, WERE NEITHER ADJUSTED NOR PAID 
BY SAID SUM OF $19,458.98, ALLOWED AS A 
RENTAL OF IMPROVEMENTS ON THE PROP¬ 
ERTY APRIL 16,1917. 

Wilbur v. U. S. ex rel. Chestatee Pyrities and 
Chemical Corporation, 288 U. S. 97, affirming 
61 App. D. C. 212. 

1. The payment of $19,458.98 as rental for the im¬ 
provements on the property at the date of stimu¬ 
lation was made in lieu of reimbursement for 
losses by reason of the expenditures for the con¬ 
struction, development and equipment, of the mine, 
because of the secretary’s erroneous conclusion 
that the law did not permit such reimbursement. 

That the allowance of a sum as rental of improve¬ 
ments and machinery on the property April 16, 1917, 
in lieu of reimbursement for the company’s loss of its 
mine, represented by and including said pre-stimula¬ 
tion expenditures, was based upon the secretary’s 
said erroneous conclusion of law, is shown by the fol¬ 
lowing report of the commissioner and final decision 
of the assistant secretary. 

Commissioner Briar’s answer to the claim for re¬ 
imbursement for said loss (See R. p. 49) was as fol¬ 
lows: 

“An allowance has been made for the costs of 
shafts during stimulation, but it is impossible 
to consider an allowance for drillings which were 
made in 1915 and 1916, and the sinking of a shaft 
years ago for the purpose of proving the mine, so 
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that capital might be interested and money raised 
for stripping and open pit operations, acknowl¬ 
edged to be the only feasible manner of taking out 
ore in peace times * * *. It is not the purpose to 
permit claimants or attorneys to get around the 
rule as to purchase of property by setting up as 
expenditures the estimated cost of old workings 
and improvements made long before stimulation 
* * *. The rental or depreciation for machinery 
and material on hand at date of stimulation is 
fixed at $5,000. This is 20 per cent of the total 
cost of any and all items which could possibly be 
regarded as subject to this allowance.” 

In his final decision the assistant secretary adopts 
the commissioner’s report, that allowing losses by 
reason of pre-stimulation expenditures and capital im¬ 
provements was prohibited by the then existing rule 
of the department as to purchase of property, and that 
because of that rule, and out of sympathetic consid¬ 
eration on account of its effect upon claimant, a sum 
should be allowed as rental of improvements and ma¬ 
chinery on the property April 15, 1917. 

In adopting the commissioner’s report the assistant 
secretary, in his final decision (R. p. 56) says: 

“In the commissioner’s recommendations the 
larger items entering into the costs of the under¬ 
taking prior to April 1, 1917, are discussed and 
it was held that $5,000 was a proper allowance 
for depreciation of capital improvements * * *. 
The auditor’s report suggested sympathetic con¬ 
sideration of the question of depreciation or 
rental allowance in view of the value of the com¬ 
pany’s property for war time production, the 
large amount of ore that was mined and the fact 
that the whole scheme of operation was eventu¬ 
ally altered because of war needs.” 

The Secretary of the Interior admits in his answer 
(R. pp. 21, 61), and the assistant secretary states in 
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his final decision (R. p. 57), that said sum of 
$19,458.98, was for rental of improvements and ma¬ 
chinery on the property at date of stimulation. 

It thus appears that the small sum as rental, was 
awarded out of sympathetic consideration inspired 
by the secretary’s erroneous conclusion that the com¬ 
pany’s loss of its mine, and losses by reason of the 
capital expenditures for its construction, development 
and equipment, under the departments then existing 
rule as to property losses, were not reimbursable 
losses. 

The error of the secretary, therefore, in rejecting 
the company’s claim for reimbursement for its said 
losses, was an error of law. As was said in Wilbur v. 
V. S. ex rel. Chestatee Pyrities and Chemical Cor¬ 
poration, 288 U. S. 97,100: 

“The secretary’s decision rested upon an er¬ 
roneous conclusion as to a point of law which 
arose in the adjustment of respondent’s claim.” 

2. Since the allowance in the final decision of the 
secretary of a small sum as rental as compensa¬ 
tion for rejecting the company’s claim of loss of its 
mine, Shaft No. 1—including and embodying the 
losses by reason of the pre-stimulation costs of its 
construction, development and equipment—rests 
upon the secretary’s erroneous conclusion that said 
losses by reason of said pre-stimulation expendi¬ 
tures are not reimbursable losses, said final deci¬ 
sion is not a valid adjustment of such losses. 

The secretary did not make the allowance of 
$19,458.98 as rental of improvements and machinery 
on the property April 16, 1917, as an adjustment of 
the company’s losses by reason of pre-stimulation 
capital expenditures for the construction, development 
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and equipment of its said mine. The record precludes 
any claim that the allowance of said sum as rental 
was in settlement and adjustment of the losses by rea¬ 
son of said pre-stimulation capital expenditures. 

Commissioner Briar in his report (R. p. 49) says: 

“An allowance has been made for the costs of 
the shafts during stimulation, but it is impossible 
to consider an allowance for drillings which were 
made in 1915 and 1916, and the sinking of a shaft 
years ago for the purpose of proving the same, so 
that capital might be interested and money se¬ 
cured for stripping and open pit operations. * * * 
It is not the purpose to permit claimants or at¬ 
torneys to get around the rule as to the purchase 
of property * * *.” 

The assistant secretary in his final decision re¬ 
views the evidence (See R. p. 56) showing that the 
company’s losses by reason of pre-stimulation capital 
expenditures from June 1, 1914 to April 1, 1917, in 
constructing, developing and equipping the mine, 
amounted to $123,310.01, and admits the losses to that 
amount. Here the final decision states further as fol¬ 
lows: 

“Of this amount $12,310.01 was for commis¬ 
sions on stock sales, $36,484.83 for drillings, 
$16,875.00 for royalties, $18,417.40 for payroll 
$17,875.81 for machinery and equipment, 
$2,483.67 for powder and $8,625.66 for salaries, 
other miscellaneous items made up the total.” 

These facts as to the company’s pre-stimulation ex¬ 
penditures were recited in the secretary’s final deci¬ 
sion—not for the purpose of determining or adjusting 
the company’s losses by reason of its pre-stimulation 
expenditures, but for the purpose of arriving at the 
sum of $19,458.98, “as rental for improvements and 
machinery on the property April 15,1917”, during the 



28 


period from that date to November 11, 1918 (R. p. 
56). Commissioner Briar, speaking of this sum al¬ 
lowed as rental (See R. p. 49), says: 

“An allowance has been made for the costs of 
the shafts during stimulation # * *. It is not the 
purpose to permit claimants to get around the 
rule as to purchase of property by setting up as 
expenditures the estimated costs of old work¬ 
ings and improvements made long before stimula¬ 
tion.” (Bold face type supplied.) 

The commissioner clearly states the amount allowed 
as rental is not for pre-stimulation losses; and the 
record clearly shows that the determination of the 
sum as rental of the improvements and machinery on 
the property April 16,1917, during the period of stim¬ 
ulation, on the basis of the value of the company’s 
mine represented by and including the expenditures 
for its construction, development and equipment, is 
not and was not intended as an adjustment of the com¬ 
pany’s losses by reason of those expenditures. 

3. Assuming for argument only that the secretary’s 
ruling had been and was, that the company’s losses 
by reason of its said pre-stimulation capital ex¬ 
penditures were reimbursable losses; since the 
secretary, under a misconception of the law, adopt¬ 
ed this estimate of the rental value of the improve¬ 
ments and machinery as the measure of damages 
for said losses, the allowance of the sum estimated 
as rental wa<s not a valid adjustment under the 
act. 

That the question of the application of a wrong rule 
of measure of damages is one of law, is a principle of 
law too generally accepted to require argument. Hen¬ 
derson v. St. Paul and Duluth Railroad Company, 52 
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Minn. 479, 484; Independent Grocery Company v. The 
Sun Ins. Company, 146 Minn. 214,178 N. W. Rep. 582. 

That the rental value, or value for the use, of the 
mine including the improvements and machinery upon 
the company’s mining property, during the stimula¬ 
tion period from April 16,1917 to November 11,1918, 
was not a legal or proper measure of the company’s 
losses suffered by reason of the pre-stimulation ex¬ 
penditures in constructing, developing and equipping 
said mine, is too obviously true to admit of doubt. 

These losses by reason of these expenditures—with 
the exception of those from April 1st to April 15,1917, 
amounting to $5,165.49, which were admitted in audit 
(R. p. 76)—are admitted in the final decision, making 
a total of $128,336.76. These pre-stimulation capital 
expenditures, representing the company’s losses, were 
proper losses for consideration by the secretary, and 
were rejected as not reimbursable losses under the act 
(See Answer, R. p. 62). 

But assuming for argument only that these losses 
were not expressly and affirmatively rejected by the 
secretary, the allowance of said sum $19,468.98 as 
rental during the period of stimulation, is too small 
and too disconnected, inadequate and inapplicable as 
a measure of the company’s said losses to make it a 
valid determination of their amount, or to give to the 
allowance of said sum as rental the character of a 
valid adjustment of those losses. That the estimated 
sum of $19,458.98 as rental for the improvements and 
equipment of the mine for a little over 1 V 2 years is 
not a proper measure of the losses of the $128,336.96 
expenditures in constructing, developing and equip¬ 
ping the mine, is self-evident. 
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4. The proper measure of appellant’s damages for 
losses is the company’s pre-stimulation expendi¬ 
tures in constructing, developing and equipping 
said mine, and the question of value of the rental 
of the improvements during the period of stimula¬ 
tion is irrelevant. 

(a) The general rule of damages is that the com¬ 
plaining party is entitled to such loss as results nat¬ 
urally from the breach of contract or duty, or such as 
may have been in the contemplation of the parties. 

Sunset Orchard Land Company v. Sherman Nurs¬ 
ery Co., 121 Minn. 5, 10; 140 (N. W. 112); 

Mascall v. Reitmeier, 145 Minn. 214, 215; 176 
N. W. 480; 

Baqssatti v. Shenango Furnace Co., 122 Minn. 
335,142 N. W. 322. 

The company’s losses by reason of the pre-stimula¬ 
tion expenditures, as a capital investment, in con¬ 
structing, developing and equipping its said mine, 
which was changed from its intended purpose by gov¬ 
ernment stimulation and demand, and made a part of 
the government enterprise, were reimbursable losses. 
Wilbur v. U. S. ex rel. Vindicator Consolidated G. M. 
Co., 284 U. S. 231; Wilbur v. Chestatee Pyrities and 
Chemical Corporation, 288 U. S. 97; Wilbur v. Chesta¬ 
tee Pyrities and Chemical Corporation, 61 App. D. 
C. 212. 

The proper measure of the losses, and their only 
proper measure, was the losses themselves. It was 
the duty of the secretary in adjusting these losses to 
consider them, and he could not adjust them by reject¬ 
ing them and making instead an estimate of the rental 
value of the improvements and equipment during the 
subsequent period of IV 2 months. 
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(b) In adjusting petitioner’s losses their only measure 
is that provided by Sec. 5 of the act. 

The question is analogous to that of a claim for loss 
for breach of contract where the amount of loss is de¬ 
termined by the terms of the contract. In Sunset 
Orchard Land Co. v. Sherman Nursery Company, 121 
Minn. 5, 10, 140 N. W. 112, the action was to recover 
damages for breach of contract whereby defendant 
agreed to deliver to plaintiff fruit trees to the value 
of $1,000.00. The court, at page 10, held that there 
was no other measurer of damages than the recovery 
of the sum of $1,000.00 named in the contract as the 
amount to which defendant agreed to deliver fruit 
trees. 

Section 5 of the act provides as the measure of re¬ 
covery by petitioner for his pre-stimulation capital 
investment losses, the pre-stimulation expenditures 
which constitute and express the amount of those 
losses. Rental or depreciation during the period after 
the date of stimulation is a false and illegal measure 
of losses arising by reason of and consisting of pre¬ 
stimulation expenditures. The claim that the allow¬ 
ance of a rental of $19,453.58 for the year and a half 
after the date of stimulation, is an adjustment of the 
company’s losses arising by reason of and consisting 
of admitted pre-stimulation expenditures to the 
amount of over $128,000.00, is unsound. It rests upon 
the erroneous conclusion of the secretary that the 
company’s said losses by reason of and consisting of 
its said pre-stimulation expenditures are not reim¬ 
bursable, and seeks to palliate the rejection of over 
$128,000.00 of admitted losses by an allowance of 
$19,458.98, awarded as a matter of sympathetic con¬ 
sideration. 
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m. 

THAT PART OF THE COMPANY’S SAID $537,044.21 
OF EXPENDITURES, ADMITTED IN THE SEC¬ 
RETARY’S FINAL DECISION, AND OFFSET BY 
THE SECRETARY UPON THE PROFITS FROM 
SAID 50,000 TONS OF ORE, WHICH SAID COM¬ 
PANY BLOCKED OUT AND DEVELOPED IN 
IN SAID MINE PRIOR TO THE PERIOD OF 
STIMULATION AND REMOVED FROM THE 
GROUND AND SHIPPED DURING THAT PE¬ 
RIOD, IS A RECOVERABLE LOSS. 

1. Fifty thousand (50,000) tons of ore were blocked 
out and developed by the company prior to the 
date of stimulation. 

It is alleged in the petition paragraph XXVTH, and 
not denied in the answer, that the entire 100,000 tons 
of ore was blocked out and developed prior to March 
22, 1918, and that one-half of said 100,000 tons or the 
said 50,000 tons were developed prior to April 16, 
1917, the date of the commencement of said period of 
stimulation, and removed from the ground and shipped 
between April 16, 1917 and March 22, 1918 (R. pp. 
8,19, 41). 

The memorandum opinion of the trial court (See 
R. p. 65) contains the following findings of fact: 

“Beginning in 1916 the company opened one 
shaft on its leased property, and developed ap¬ 
proximately 50,000 tons of high grade ore, prac¬ 
tically all of which was mined and shipped after 
the date of stimulation which is admitted to be 
April 16, 1917. Approximately the same quan¬ 
tity was developed in the winter of 1917-1918, 
most of which was mined and shipped between 
March 22 and November 11, 1918. 
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The verb to mine, as used in the mining industry and 
as here used, means to remove from the ground ore 
which has been developed and made ready for re¬ 
moval (See Petition, par. X, R. pp. 6, 7); and develop¬ 
ed ore, or ore exposed on four sides and made ready to 
be removed from the ground or mined, is known as 
positive ore, or ore developed (H. C. Hoover’s Prin¬ 
ciples of Mining, page 17). 

2. The amount of the company’s profits on said 
50,000 tons of ore developed prior to any stimula¬ 
tion is shown by the company’s books of account 
and the evidence. 

It is alleged in paragraph XXVHI and XXXIV of 
the petition and not denied in the answer, and shown 
by memos 4, and 5 of the questionnaire, referred to in 
said paragraph XXVTII and XXXIV of the petition, 
and attached thereto as Exhibits C and D (Complaint, 
R. pp. 18, 23, 39, 41), the evidence (R. pp. 74, 75, 76), 
and the affidavit of William Pascoe, referred to in 
paragraph XXVHI, the original of which affidavit is 
attached to said petition, marked Exhibit E and made 
a part thereof (R. pp. 19, 41, 43), that the total ex¬ 
penditures in removing from the ground and shipping 
the 50,000 tons of ore developed in said mine prior to 
the date of stimulation, and in blocking out and de¬ 
veloping said 50,000 tons of ore developed after the 
date of stimulation and prior to March 22, 1918—and 
removing from the ground and shipping most of it— 
was $293,398.24; that the ore sales on the entire 
100,000 tons was $497,200.00; and that the total 
amount of the profits from said ore was $203,801.76, 
or approximately $200,000.00, of which $100,000.00 
was from the 50,000 tons of ore developed prior to the 
date of stimulation, and $100,000.00 from the 50,000 
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tons of ore developed after that date in the winter of 
1916 and 1917. It is also shown by said record that 
the cost of the removal from the ground, and shipment 
of said ore was approximately $1.00 per ton (R. pp. 
19, 42). 

3. The sum of $537,044.21 admitted expenditures in 
said claim No. 1237 represents the company's 
losses. 

The last page of the company’s verified claim state¬ 
ment (R. p. 75) is in part as follows: 

“All of these sums, including both those 
amounts raised by the stockholders and the 
amounts received from the sale of ores have all 
gone back into the property in the effort of this 
company to accelerate production on the scale 
which it was deemed was demanded by the re¬ 
quirement of the government and trade for war 
purposes.” 

It is not denied in the answer that the admitted ex¬ 
penditures are losses, but is claimed that they are not 
reimbursable losses. Paragraph 47-49 of the answer 
(R. p. 62), which is expressly made as an answer to 
the entire petition, contains the following allegations: 

“that the secretary then in office in the due and 
fair exercise of his official judgment * * * found 
and held that the items excluded from petitioner’s 
claim did not and do not constitute or represent 
losses of the character intended by law to be re¬ 
imbursable.” 

Paragraph XXI of the petition (R. p. 14) contains 
the following allegation: 

“That in its said claim statement said com¬ 
pany expressed its said A losses of its said equip¬ 
ped mine, mining rights, and its said B loss of its 
profits from said shaft No. 1, in terms of the ex¬ 
penditure, which as to the A losses, was the meas- 
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ure, and as to the B losses was both the measure 
and the cause of the loss.” 

4. Losses by reason of a stimulated mining opera¬ 
tion can not consistently with law or reason be off¬ 
set upon the profits of a non-stimulated mining 
operation. 

It can not reasonably be claimed that the company’s 
voluntary mining operation prior to the stimulation 
of April 16, 1917, was the same mining operation as 
the government enterprise under said stimulation, 
whereby the company was caused to abandon its orig¬ 
inal intention and purpose to limit the operation to 
developing sufficient ore to finance the change to an 
open pit mine. The 50,000 tons of positive ore, here 
under consideration was developed, blocked out and 
made ready to be removed from the ground and ship¬ 
ped, prior to any stimulation, and its removal from 
the ground and shipment by the company during the 
stimulation period did not change the non-stimulated 
mining operation, by which the ore was developed, to 
a stimulated operation. The removal from the ground 
and shipment of the ore was merely incidental to the 
non-stimulated mining operation by which it was de¬ 
veloped, although it occurred during the mining op¬ 
eration under the stimulation of April 16, 1917. 

The right of the government to offset losses upon 
profits is limited to the profits of mining operations, 
for the losses of which the claimant would have a 
claim against the government under the War Minerals 
Relief Act. Had the expenditures, by which the com¬ 
pany developed said 50,000 tons of ore prior to any 
stimulation, resulted in a loss, it would have been an 
un-stimulated loss and not reimbursable under the 
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act; and the government cannot avail itself of the 
benefit of the profits from the profitable mining opera¬ 
tion prior to the stimulation, since it would have been 
in no wise responsible for the losses had the mining 
operation proven a failure. There exists no right of 
the government to avoid payment of any part of the 
losses by reason of said $537,044.21 stimulated ex¬ 
penditures, by offset thereon of the profits of an un¬ 
stimulated mining operation for the losses of which, 
had any losses occurred, the government would have 
been in no wise responsible under the act. The rea¬ 
son for this is that there is no reciprocal right of the 
government to take the profits of a mining operation, 
the losses of which the government would be under no 
legal or moral obligation to pay, and could not right¬ 
fully or legally pay. 

This principle applies with special force to the in¬ 
stant case, because in complying with the stimulation 
by government request it was necessary for the com¬ 
pany to abandon the original purpose of its mining 
operation (See affidavit of the president of the com¬ 
pany, R. p. 75, and report of commissioner, R. p. 49). 

5. The decision of the assistant secretary in offsetting 
the profits from the 50,000 tons developed prior to 
April 16, 1917, against the losses of the operation 
under the government’s peremptory demand of 
March 22,1918, is opposed to the ruling of the sec¬ 
retary of the interior in the claim of Joan Mining 
Company No. 1147. 

The learned counsel for the government has ad¬ 
duced no argument and cited no authority to justify 
the action of the assistant secretary in offsetting these 
profits pro tanto against the expenditures of the new 
operation. On the contrary the action of the assistant 


37 


secretary in so offsetting these profits is opposed and 
contrary to the rule and reasoning of the secretary in 
his final decision in the claim of the Joan Mining Com¬ 
pany, No. 1147, in which the commissioner in his mem¬ 
orandum says: 

“A different situation is presented by No. 3. 
Here the operations were begun after stimula¬ 
tion, and it becomes a question whether the losses 
which followed are to be wiped out by the profits 
made on No. 4—profits which were due to claim¬ 
ant’s unstimulated activities, in a great part at 
least, I am of the opinion that, even though the 
ownership of both properties was the same, the 
profits in No. 4 are claimant’s own, not to be tak¬ 
en to offset a loss resulting from another opera¬ 
tion which claimant was induced to undertake by 
and because of government interference.” 

It follows, therefore, that the secretary erred in his 
final decision in rejecting petitioner’s claim of loss for 
that part of said $537,044.21 stimulated expenditures 
which he offset upon the profits from said 50,000 tons 
of ore developed prior to any stimulation, since said 
decision involves the absurdly erroneous holding that 
the secretary can properly offset losses of a stimulated 
mining operation, which the government is under the 
greatest moral if not a legal obligation to pay, upon 
the profits of non-stimulated private mining opera¬ 
tion, losses of which the government could never be 
under any obligation whatever to pay, legal or moral. 
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IV. 

THAT PART OF THE COMPANY’S SAID $537,044.21 
OF EXPENDITURES OFFSET BY THE SECRE¬ 
TARY UPON THE PROFITS FROM SAID 50,000 
TONS OF ORE, WHICH SAID COMPANY BLOCK¬ 
ED OUT AND DEVELOPED IN SAID MINE BE¬ 
TWEEN APRIL 16, 1917 AND MARCH 22, 1918, 
47,432 TONS OF WHICH WERE REMOVED FROM 
THE GROUND AND SHIPPED AFTER MARCH 
22,1918, IS A RECOVERABLE LOSS. 

1. Statement of the principal difference between the 
two claims for profits, and the point upon which 
they do not differ. 

(a) The claim for profits from the 50,000 tons of 
ore developed as positive ore prior to any stimulation 
rests upon the fact that the profits were from a min¬ 
ing operation other than that from which the losses 
arose, which fact is unquestioned because such profits 
were prior to any stimulation; while in order to es¬ 
tablish the claim for profits from the 50,000 tons of 
ore developed during the period of stimulation, it is 
necessary for appellant to point out that the period 
of stimulation is divided into two parts in which there 
are two different mining operations, in one of which 
arose profits and in the other losses. 

(b) The important point, in respect to which the 
claim for the profits on the ore developed during the 
period of stimulation does not differ from the claim 
for profits on the ore developed prior to any stimula¬ 
tion, is that the records, the company’s books of ac¬ 
count and the evidence show the cost of removing 
from the ground and shipping the ore, the expendi¬ 
tures of the mining operation during the part of the 
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period of stimulation from April 15,1917 to March 22, 
1918, the expenditures during the part of the period 
from March 22 to November 11,1918, the ore sales and 
the profits from each of said 50,000 tons of ore; so that 
an accounting can be made showing the profits of each 
operation. (See petition, paragraphs XXVII, XXVIII, 
XXXIV, R. pp. 17, 19, 23 and answer, paragraphs 
47, 49, R. p. 62; Evidence, Exhibit C, R. p. 39; Exhibit 
D, R. p. 41; Exhibit E, R. pp. 19, 41-43 and Exhibits 
F and G, R. p. 44). 

2. Section 5 of the Act of March, 1919, by directing 
the secretary to adjust the looses suffered by rea¬ 
son of producing or preparing to produce one of 
the minerals named “in compliance with the ‘re¬ 
quest OR DEMAND* of the Department of the 
Interior * * *” (Bold face caps supplied), author¬ 
izes the conducting of two mining operations in 
the same period of stimulation, and the division of 
said period into two parts. 

The provision in the act for stimulation, by “re¬ 
quest or demand”, is in effect a provision for two 
kinds of stimulation, and, by the same token, for two 
kinds of mining operations in the same period of stim¬ 
ulation; since a mining operation in obedience to the 
peremptory demand of the authorized agents of the 
government, or a government operation, is essentially 
different in character from a voluntary mining op¬ 
eration by government request. 

The voluntary mining operation of the Merritt De¬ 
velopment Company under the stimulation by pub¬ 
lished request, conducted in accordance with the best 
business judgment of its officers, differed as widely 
from the mining operation under the government's 
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peremptory demand of March 22, 1918, as the word 
request differs from the word demand. 

The provision in the act for stimulation by request 
and demand necessarily authorizes the division of the 
period of stimulation into two parts, since the entire 
period could not at the same time possess the char¬ 
acter of a voluntary stimulation in compliance with 
published request, and that of an involuntary mining 
operation in obedience to government peremptory de¬ 
mand or requisition. 

3. The provision in said Section 5 that the secretary 
shall adjust and pay losses suffered in producing 
and preparing to produce the minerals named, in 
compliance with “demand”, is the compensation 
provided for a compulsory taking by the govern¬ 
ment or a taking in the exercise of the rights of 
eminent domain. 

Act of March 2,1918, Sec. 5 as amended. 

Act of October 5,1918 (40 Stat. 1009). 

Pumpelly v. Green Bay, etc., Canal Co., 13 Wall. 
166,177. 

Liggett and Meyers Tobacco Co. v. United States, 
274 U. S. 215, 220. 

(a) The Act of October 5, 1918, authorized the requi¬ 
sition of petitioner’s mining property, and Sec¬ 
tion 5 of the Act of March 2, 1919, directed the 
Secretary of the Interior to adjust and liquidate 
the losses suffered therefrom as well as losses 
suffered from compliance with stimulation by re¬ 
quest. 

Section 5 of the Act of March 2, 1919, as amended 
by the Act of 1921, directs the Secretary of the In¬ 
terior “to adjust, liquidate and pay such net loss as 
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have been suffered * * * by reason of producing or 
preparing to produce either manganese, chrome, pyri- 
ties or tungsten in response to any personal, written, or 
published request, demand, solicitation or appeal, from 
any of the government agencies mentioned in said 
act” * * *. (Bold type supplied.) 

The definition of the word demand is, “to ask or call 
for urgently, peremptorily, or imperiously: as, to de¬ 
mand surrender” (Webster’s International Diction¬ 
ary). The word requisition is defined by the same au¬ 
thority as, “to demand with authority”. The demand 
by the authorized agents of the government, accom¬ 
panied by a threat, was a requisition, and the provi¬ 
sion for adjusting and paying the losses suffered is 
the compensation provided for the taking of the requi¬ 
sitioned property, and it should be construed liberally. 

By the Act of October 5, 1918 (40 Stat. 1009) the 
agents of the government were authorized to demand 
of the miners the production of the minerals named 
including manganese. Section 1 of the act provides 
that, 

“By reason of the existence of a state of war, 
it is essential to the national security and de¬ 
fense and successful prosecution of the war, and 
provide for the maintenance and support of the 
army and navy, to provide for an adequate in¬ 
creased supply * * * of the following minerals 
* * *, to-wit: * * * manganese * * * (as the presi¬ 
dent may from time to time determine to be nec¬ 
essary for the purpose aforesaid * * *.” 

Section 3 authorized the president to take over 
mines producing the therein named minerals, and pro¬ 
vides: 

“The United States shall make just compensa¬ 
tion, determined by the president, for the taking 
over, use, occupation or operation by the govern- 
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ment of any such necessaries or any such land, 
deposit, mine, smeltor, or plant, or part thereof.” 

The Act of October 5, 1918, was approved so near 
the close of the war that it was not generally enforced 
by the Secretary of the Interior or any of the war time 
agencies of the government. The approval of the act, 
however, was anticipated by the government in its 
requirements of the Merritt Development Company 
and the Cuyuna Minneapolis Iron Company, which 
were under the same management and of which 
Franklin W. Merritt was president and Neal Crowley 
was secretary and treasurer, and the peremptory de¬ 
mand of March 22, 1918 (See Par. XTV of Petition, R. 
p. 10; admissions in Par. 12-14 of Answer, R. p. 59 and 
Evidence, R. p. 74); and was recognized and ratified 
by the provision in said Section 5 providing for com¬ 
pensation for losses suffered by reason of obedience to 
government demand as well as compliance with gov¬ 
ernment request. 

(b) The government’s acquiring of the company’s 
mine and mining property by its peremptory de¬ 
mand of March 22, 1918, was a taking of the 
property in the exercise of the right of eminent 
domain. 

Pumpelly v. Green Bay, etc., Canal Co., 13 Wall. 
166,177. 

Liggett and Meyers Tobacco Co. v. United States, 
274 U. S. 215, 220. 

It is admitted that early in 1918 the government 
faced a crisis owing to the very limited supply of 
manganese (See Petition, Paragraph Xm, R. p. 9 and 
Answer, paragraphs 12-14, R. p. 59). At the confer- 


43 


ence which Franklin W. Merritt, president of the com¬ 
pany, was summoned to attend at Washington, on 
March 22, 1918, with the representatives of the Ship¬ 
ping Board and War Industries Board, the Merritt 
Development Company, through said Merritt, as presi¬ 
dent of the company, 

“was ordered to do everything within the power 
of the company to produce every ton of mangan¬ 
ese possible regardless of costs or consequences 
and further informed that were not every effort 
exerted and results obtained the government 
would take over and operate the property itself” 
(See Stipulation as to Evidence, R. p. 74). 

The agents of the government did not offer to pur¬ 
chase or lease the company’s property. They did not 
ask the company’s consent, but depended upon and 
acted in anticipation of the compulsory provisions of 
Section 5 of the Act of March 2, 1819, providing for 
paying losses suffered by reason of compliance with 
government demand, and in anticipation of the Act of 
October 5,1918, further providing for the national de¬ 
fense and for just compensation for “taking over, use, 
occupation or operation by the government of * * * 
any such land, deposit, mine * * * or plant or any part 
thereof”. The entire Act of March 2, 1919, including 
said Section 5 thereof, and the Act of October 5,1918, 
are all parts of one body of law, and as such should be 
constructed together. Section 5 which is a part of the 
Act of March 2, 1919, is connected with and expressly 
made dependent upon the Act of October 5, 1918, by 
language in said Section 5, describing the minerals 
therein as follows: 

“said minerals being enumerated in the Act of 
Congress approved October fifth, nineteen hun¬ 
dred and eighteen, entitled ‘An Act to provide fur¬ 
ther for the national security and defense by en- 
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couraging the production, conserving the supply 
and controlling the distribution of those ores, 
metals, and minerals which have formerly been 
largely imported, or of which there is or may be 
an inadequate supply’.” 

The command given by the government to the Mer¬ 
ritt Development Company in the National Defense 
Building at Washington on March 22, 1918 (R. pp. 10, 
74), was so peremptory, imperious and compulsory as 
to leave no doubt that the government would have 
taken the property for public use had the company re¬ 
fused compliance; and as the Acts of 1919 and 1918 
authorized a requisition of the company’s property for 
public use, the command and compliance was in effect 
a taking of the company’s property by the right of 
eminent domain. 

In Liggett and Meyers v. United States, 274 U. S. 
215, 220, naval supplies were had, under an order by 
the president for such supplies pursuant to the Acts 
of March 4 and June 15th, 1917; and the court held 
that it was not an offer to purchase so that the de¬ 
livery made a contract, but that the property deliv¬ 
ered under the order was taken by eminent domain. 
The court at page 220 says: 

“The president was empowered to take imme¬ 
diate possession of its plant to manufacture the 
tobacco products called for * * *. And it is to be 
presumed that the plant would have been taken 
if plaintiff had refused compliance.” 

In Pumpelly v. Green Bay, etc., Canal Co., 13 Wall. 
166, a leading case upon this point, the court says: 

“It would be a very curious and unsatisfactory 
result, if, in construing a provision of constition- 
al law, always understood to have been adopted 
for protection and security to the rights of the 
individual as against the government, and which 
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has received the commendation of jurists, state¬ 
ment and commentators, as placing the just prin¬ 
ciples of the common law on that subject beyond 
the power of ordinary legislation to change or 
control them, it shall be held that if the govern¬ 
ment refrains from the absolute conversion of 
real property to the uses of the public, it can de¬ 
stroy its value entirely, can inflict irreparable and 
permanent injury to any extent, can, in effect sub¬ 
ject it to total destruction, without making any 
compensation, because, in the narrowest sense of 
that word, it is not taken for the public use.” 

(c) The Act of October 5, 1918, in effect, ratified the 
requisition of the company’s property by the 
peremptory demand of March 22, 1918; and Sec¬ 
tion 5 of the Act of March 2, 1919, both ratified 
the requisition and provided for compensation 
therefore. 

Although the Act of October 5, 1918, became a law 
too near the Armistice to be of general use, it never¬ 
theless authorized or ratified such requisitions of min¬ 
ing property as the agents of the government had 
deemed it necessary to make; and, that Section 5 of 
the Act of 1919 was intended to provide a remedy for 
obtaining compensation for mining property taken by 
the agents of the government by demapd or requisi¬ 
tion to meet the urgent needs of the government in 
time of war, is shown by the provision in said Section 
5 requiring the secretary to adjust and liquidate not 
only losses suffered by the miner in complying with 
government request, but also losses which the miner 
suffered by the government’s taking of his property by 
peremptory demand. 

The peremptory demand upon the Merritt Develop¬ 
ment Company having been made by the Raw Mate¬ 
rials Division of the War Industrials Board at a meet- 
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ing of the board in the National Defense Building in 
Washington, it was made with authority or apparent 
authority of the government (R. pp. 9, 10, 74); and, 
since the company yielded obedience to the demand as 
a taking by the government’s right of eminent do¬ 
main, and the government ratified the acts of its 
agents by accepting the fruits of the requisition, and 
congress, by Section 5 of the Act of 1919, provided 
compensation for losses for property so taken by the 
government’s demand or requisition, the government 
is estopped to assert that the requisition was unau¬ 
thorized. 

4. The effect of the peremptory demand in dividing 
the period of stimulation into two parts, in which 
the losses from the operation after March 22,1918, 
cannot properly be offset against the profits from 
the different operations prior to that date, applies 
to the profits from said 50,000 tons developed prior 
to any stimulation, as well as to the 50,000 tons de¬ 
veloped in the operation during the first part of the 
period of stimulation. 

That the profits of the unstimulated operation prior 
to April 16, 1917, the date of stimulation by request, 
cannot properly be offset upon the losses of an opera¬ 
tion after that date, is true regardless of whether or 
not the effect of the peremptory demand of March 22, 
1918, was to divide the period of stimulation into two 
parts. The claim for the profits from the 50,000 tons 
developed prior to any stimulation is securely ground¬ 
ed upon the principle that the profits of an unstimu¬ 
lated operation cannot be taken to offset losses from 
a stimulated operation (See Par. m (supra), and de¬ 
cision in claim of Joan Mining Co. No. 1147). 
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Since, however, the peremptory demand of March 
22,1918, by causing the losses, affords an added reason 
in support of the claim for the profits upon the ore de¬ 
veloped prior to any stimulation, consideration of the 
profits on said 50,000 tons developed prior to April 16, 
1917, will be included in the following additional ar¬ 
gument in support of the claim for the profits upon the 
50,000 tons of ore developed in the first part of the pe¬ 
riod of stimulation. 

5. The estimate most favorable to the government of 
the amount of the compensation the government 
is required by Section 5 to pay for its compulsory 
taking of the company’s property is the amount of 
its admitted expenditures during the two parts of 
the period of stimulation. 

The admitted expenditures during the first part of 
the period of stimulation—which do not include the 
costs of developing the 50,000 tons developed prior to 
any stimulation—amount to $245,966.24 (R. p. 19), 
and the admitted expenditures under the peremptory 
demand of March 22, 1918, is equal to the total of 
$537,044.21 (R. p. 56), less said sum of $245,966.24, or 
$291,077.97 (See Petition, Paragraph XXVTE, XXVm, 
R. pp. 17,18, and Answer, R. p. 60; Evidence, Exhibit 
C, R. pp. 39, 74; Exhibit D, R. pp. 41, 76; Exhibit E, 
R. pp. 41-43, 76, and Exhibits F and G, R. pp. 20, 44). 

The government by its compulsory taking of the 
company’s mining property, and ordering the con¬ 
struction, development and equipment of said shafts 
and mines, required the company to expend, in financ¬ 
ing said operation under said peremptory demand, the 
profits from said operation prior to any stimulation, 
and the profits from said operation between April 16, 
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1917 and March 22, 1918, and deprived the company 
of any benefit from said admitted expenditure of 
$245,966.24 during the first part of the period of stim¬ 
ulation, and said expenditure of $292,077.97 during the 
second part of the period of stimulation, whereby the 
company suffered the loss of said admitted expendi¬ 
tures amounting to $537,944.21, and the additional 
losses set forth in the company’s statement of claim 
amounting in all to $665,925.33. 

6. Compliance with its peremptory demand imposed 
upon the government a moral if not legal obliga¬ 
tion. 

Admitting for argument only that the government’s 
interference was not in the exercise of the right of 
eminent domain, it was a compulsory taking of the 
company’s property, which imposed upon the govern¬ 
ment a moral if not legal obligation to pay the com¬ 
pany’s losses, by reason of said expenditures against 
which the secretary offset the profits from said 
100,000 tons of ore, 50,000 tons of which were de¬ 
veloped prior to any stimulation, and 50,000 tons in 
the first part of said period of stimulation, and by 
reason of said pre-stimulation expenditures in the con¬ 
struction, development and equipment of said mine, 
Shaft No. 1, said expenditures for taxes and other 
expenditures. 

The company’s compulsory operation under its per¬ 
emptory demand was not a part of the company’s vol¬ 
untary operation under the stimulation by govern¬ 
ment request. At the time of the commencement of 
the new mining operation under the peremptory de¬ 
mand of March 22,1918, enforced by a threat, the gov¬ 
ernment assumed no obligation to pay any losses aris- 
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ing from the operation in the first part of the period 
of stimulation, for that operation ended with a profit; 
and the government could no more offset the losses 
arising from the new operation under its peremptory 
demand against the profits from the operation in the 
first part of the period of stimulation, than it could off¬ 
set them against the profits for the 50,000 tons devel¬ 
oped prior to any stimulation. 

7. The demand of the government for the sinking, 
equipping and development of the additional shafts 
regardless of costs or consequences were calculated 
to induce the company to act on the belief that the 
government would pay any losses that might arise. 

Early in 1918 the government was confronted with 
the absolute necessity of very greatly increasing the 
domestic production of manganese for use in manu¬ 
facturing the munitions of war (See Petition, XH- 
XIV, R. pp. 8, 9; admitted in Answer, R. p. 59). 

Franklin W. Merritt, president of the company, and 
of the Cuyuna Minneapolis Iron Company, was sum¬ 
moned to Washington by the War Industries Board 
and the Shipping Board, duly authorized agents of 
the government, to attend a joint meeting of these 
boards, on March 22, 1918, when the said peremptory 
demand was issued ordering the Merritt Development 
Company “to produce every ton of manganese ore pos¬ 
sible regardless of costs or consequences”; and was 
further told “that were not every effort exerted and 
results obtained the government would take over and 
operate the property itself” (See Stipulation as to the 
Evidence, R. p. 74 and Exhibits A and B attached 
to the petition, R. pp. 37, 38). 

On March 22, 1918, when the war was nearing the 








50 


end of its third year, no business man of ordinary pru¬ 
dence would have been induced to make the expendi¬ 
tures for the expansion development which the gov¬ 
ernment then ordered, except by a direct personal gov¬ 
ernment command containing an express or implied 
guaranty against loss of such expenditures by reason 
of an early closing of the war; and in this command 
of the government thus given to this company on 
March 22, 1918, such guaranty was clearly implied 
by the urgency of the demand, enforced by a threat 
ordering the company through said Merritt as presi¬ 
dent of the company “to do everything within the 
power of the company to produce every ton of man¬ 
ganese possible regardless of costs or consequences”. 

What do these words mean? How could the gov¬ 
ernment demand these hazardous expenditures for 
constructing and equipping additional mines for the 
production of manganese in these closing months of 
the war unless the words “without regard to costs or 
consequences”, accompanied by the threat to take over 
the properties, were intended as an assurance of the 
government’s guaranty against loss by the company 
by reason of this new operation? Manifestly these 
words were intended to induce claimants to believe 
that the government assumed the risk of losses from 
this new operation dictated and commanded by the 
government, and justice and equity require that they 
be given that effect. 

Moreover the government’s command and guaranty 
against loss, followed by a threat to take over and 
operate the property, gave to the new mining opera¬ 
tion of constructing, developing and equipping these 
additional mines at this time, the character and prac¬ 
tical effect of a taking of claimant’s property for pub- 
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lie use by the right of eminent domain. It is not nec¬ 
essary to constitute such a taking of private prop¬ 
erty by the government for public use, in time of im¬ 
pending public danger, that there should be an abso¬ 
lute conversion of the property by the government, or 
any law authorizing the requisition. 

United States v. Russell, 13 Wall. 623. 

Pumpelly v. Green Bay, etc., Canal Co., 13 Wall. 
166. 

Armond v. The Green Bay, etc., Canal Co., 31 
Wis. 316, 331. 

The People, ex rel. v. Otis, et al., 90 N. Y. 48, 52. 

Lewis Eminent Domain, Sec. 68 (59). 

Liggett and M. Tobacco Co. v. U. S., 274 U. S. 215, 
71 L. Ed. 1006, 47 Sup. Ct. 581. 

8. The inauguration of the operation under the per¬ 
emptory demand shows (a) that it was a different 
operation from that which preceded it, (b) that the 
government assumed either a legal obligation to 
pay the losses as compensation for its compulsory 
taking of private property for public use or a moral 
obligation to pay them of equal or greater force, 
and (c) that the act of offsetting the profits of the 
old operations against the losses of the new was 
erroneous and void. 

When the agents of the government on March 22, 
1918, made their peremptory demand the war was 
nearing the end of its third year and it was known 
that an early ending of the war would make the ex¬ 
penditures demanded by the government a total loss. 
Both the president of the company and the agents of 
the government knew this; and it is quite inconceiva¬ 
ble that the agents of the government in demanding 
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and ordering at this time of great public danger this 
new operation involving these hazardous expendi¬ 
tures, and enforcing the demand with a threat to take 
over the property, intended to force the risk of such a 
loss upon the unwilling but obedient company. 

Prior to March 22, 1918, the operation was of a 
previously equipped mine by the officers of the com¬ 
pany in the exercise of their own judgment; while the 
new operation consisted in an expansion development 
progamme conceived, directed and peremptorily de¬ 
manded by the agents of the government and involv¬ 
ing risks of such a hazardous nature that the enforce¬ 
ment of the demand required a threat that unless the 
company obeyed the command, the government would 
take over the property and conduct the operation it¬ 
self. The new operation superceded the older one, 
was later in point of time and upon a different part of 
the company’s property. The older operation was, in 
fact, as in form by the company; while the new opera¬ 
tion was in fact a taking by the government of private 
property for public use in time of war in the exercise 
of its right of eminent domain. Indeed it is difficult 
to conceive of two mining operations by the same 
owner more widely different in so many different 
ways. 

The profits from the 50,000 tons of ore developed 
prior to any stimulation was the company’s own prop¬ 
erty. Obviously the profits of a non-stimulated min¬ 
ing operation can not be offset upon the losses of a 
stimulated operation. The secretary so held in the 
claim of the Joan Mining Company No. 1147. And the 
conclusion that the profits from the 50,000 tons de¬ 
veloped in the operation between April 16, 1917 and 
March 22, 1918, was the company’s own property is 
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equally sound, since it appears that the new operation 
after the peremptory demand was a widely different 
operation from the prior operation in which the profits 
arose. 

The secretary in offsetting said profits against the 
losses under the new operation arbitrarily refused to 
liquidate and pay said losses, and discriminated 
against said claimant, and deprived claimant of its 
property without due process of law; and such acts of 
the secretary are erroneous and invalid and should be 
so adjudged. 

9. The governments need in emergencies for credit 
based upon its moral obligation, and the scrupu¬ 
lous care with which it has hitherto maintained 
that credit by honoring its moral obligations, has 
given to claims founded thereon, the character of 
debts, and established their unquestioned pecuni¬ 
ary value as property. 

United States v. Realty Company, 163 U. S. 427, 
440, 441. 

Work v. Rives, 267 U. S. 175,181. 

Allen v. Smith, 173 U. S. 389, 395. 

Williams v. Heard, 140 U. S. 529, 539. 

Parish v. McVeagh, 214 U. S. 124, 134, affirming 
Parish v. Cortelyou, 30 App. D. C. 45, 54. 

Price v. Forrest, 173 U. S. 410, 425, 426. 

(a) The decision in Work v. Rives, 267 U. S. 175 holds 
that the equitable and moral considerations upon 
which the relief in Sec. 5 is based import a moral 
obligation of the government to pay net losses. 

On page 181 of the decision of Work v. Rives, the 
court after reviewing the provision of the Act of 1919 
says: 
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“The above summary of Section 5 shows that 
congress was seeking to save the beneficiaries 
from losses which it would have been under no 
legal obligation to make good if a private person. 
It was a gratuity based on equitable and moral 
consideration. United States v. Realty Company, 
163 U. S. 427, 439; Allen v. Smith, 173 U. S. 389, 
402.” (Bold type supplied.) 

That the words “equitable and moral considera¬ 
tions”, as used in the decision in the Rives case import 
a moral obligation, is also shown by the fact that they 
are immediately followed in the decision by the cita¬ 
tion of page 439 of the decision in United States v. 
Realty Co., 163 U. S. 427, and page 402 of the decision 
in Allen v. Smith, 173 U. S. 389. 

The language of page 439 of the decision in United 
States v. Realty Company, 163 U. S. (an action based 
upon the Sugar Bounty Act of March 2, 1895), which 
was thus by reference or citation, made a part of the 
decision in Work v. Rives, is in part as follows: 

“Payments to individuals, not of right or of a 
merely legal claim, but payments in the nature of 
a gratuity, yet having some feature of a moral 
obligation to support them, have been made by 
government by virtue of acts of congress ap¬ 
propriating public money ever since its founda¬ 
tion.” 

In said action by the United States v. Realty Com¬ 
pany, 163 U. S. 427, 440 the realty company brought 
its action to recover its said claim for bounty or gratu¬ 
ity granted by the Act of March 2,1895, after the Act 
of October 1, 1890 originally providing for the bounty 
had been adjudged invalid. The government claimed 
as a defense that in as much as the Act of October 1, 
1890, providing for the bounty had been adjudged in¬ 
valid, the United States was under no moral or equi- 
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table obligation to pay any bounty, and therefore that 
the claim of a bounty under the Act of March 2,1895, 
did not constitute an indebtedness of the United 
States. But the court held not only that the grant of 
the bounty in that case was a debt of the government 
to the claimant, but also that payment of such debts 
have been made to individuals by the government ever 
since its foundation. On pages 440-441 the court says: 

“There was enough in the case as presented to 
congress upon which to base the assertion that 
there was a moral and honorable claim upon the 
public treasury which that body had a constitu¬ 
tional right to recognize and pay. Under the pro¬ 
vision of the constitution (Art. 1, Sec. 8) con¬ 
gress has power to levy and collect taxes * * * ‘to 
pay debts' of the United States. Having power to 
raise money for that purpose it of course follows 
that it has power when the money is raised to ap¬ 
propriate it to the named object of this constitu¬ 
tional provision.” 


V. 

THE SECRETARY ERRED AS A MATTER OF LAW 

IN REJECTING THE COMPANY'S NET LOSS OF 

ITS MINING RIGHTS AND LEASE. 

The Questionnaire, Q. 2 (9) (See R. p. 74), states 
that the company had the following paid in capital 
stock: 

$500,000 issued in payment for the mineral leases 
first acquired; $250,000 later surrendered to the com¬ 
pany, $85,000 of which was then reissued in payment 
for additional mineral leases, and $165,000 of which 
was sold for $135,000 cash paid in. 

In the petition, par. XXXIH (R. p. 2), admitted in 
the answer, paragraphs 28-35 (R. p. 60), it is alleged 
that the company’s mineral rights were greatly dam- 
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aged by the government’s peremptory demand 
through skimming the ore beds and honey-combing 
the property with drifts and raises; and that damage 
is further shown by the affidavit of F. W. Merritt (R. 
p. 75) and the commissioner’s report (R. p. 50). 

The secretary in his final decision (R. p. 55) in stat¬ 
ing the ground upon which this item of claim was re¬ 
jected says: 

“The lessee company suffered no loss by deple¬ 
tion of ore. No cash bonus was paid for the lease 
* * *. True, for the assignment of said lease to 
the newly formed company, Merritt was given the 
entire capital stock, 500,000 shares of the par 
value of $1.00 each. 250,000 shares of the stock 
was immediately returned to the treasury for the 
purpose of providing working capital. Manifest¬ 
ly the cost of the lease as set up in the claim¬ 
ant’s books as, $500,000, was a mere book entry 
or paper value to secure a profit to Merritt in the 
event of the successful development of the enter¬ 
prise. But as events show the venture was a fail¬ 
ure and obviously as an asset the lease was of ex¬ 
tremely doubtful value.” 

i 

Loss and depletion are synonymous terms. To de¬ 
plete is “to reduce by destroying”; and to lose is “to 
suffer by deprivation or destruction” (Webster’s New 
International Dictionary). As used in the final deci¬ 
sion the word “depletion” means an injury to the min¬ 
eral rights resulting in a loss; and the rejection of 
this item in the company’s claim on the ground that it 
was a loss by depletion is tantamount to a rejection 
of the claim for loss for damage to the company’s min¬ 
eral rights. 

The legal conclusion stated in the final decision, as a 
ground of rejecting the claim of loss of mining rights, 
that 
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“He (Merritt) was both vendor and vendee”, 

is obviously erroneous; since the Merritt Develop¬ 
ment Company and not Mr. Merritt was the assignee 
of the lease. Mr. Merritt, it is true, was a stockholder, 
but he was only one of its many stockholders (R. pp. 
36, 74, 75). 

The statement in the final decision (R. p. 55), that 

“It does not appear that it (the lease) had any 
real worth or value”, 

has no merit. The presumption is that the lease had 
value; and certainly there is no evidence to rebut that 
presumption. The statement that, 

“No cash bonus was paid for the lease” 

is not sustained by the evidence. There is no evidence 
whatever on that point. And how could such evidence 
be material? The value of the mineral rights and 
lease depended upon the ore in the ground and its kind 
and quality and not upon whether or not Mr. Merritt 
paid a bonus for the lease. 

The argument of the assistant secretary (R. pp. 55, 
56), that the cost of the lease, as set up in the com¬ 
pany’s books, was “a paper value to secure profit to 
Mr. Merritt” is not in accordance with the true facts. 
Mr. Merritt received 250,000 shares, or one-half of the 
capital stock, in payment for the lease, and the other 
250,000 shares became treasury stock, or the com¬ 
pany’s capital, for 165,000 shares of which the com¬ 
pany received from its stockholders the sum of 
$135,000 in cash. Here, then, is evidence of the value 
of the company’s mineral rights and lease, and, the 
evidence is undisputed. 

The statement in the final decision (R. pp. 55, 56), 
that “obviously as an asset the lease is of extremely 
doubtful value”, and that “it does not appear that it 
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had any real worth or value for the purpose of a bona 
fide purchase and sale”, are not findings of fact, but 
mere argumentative statements of the secretary’s al¬ 
leged reason for rejecting the claim of loss of the com¬ 
pany’s mining rights; and even if given the effect of 
findings of fact the errors thereof would be errors of 
law, since they are not sustained by the evidence, and 
the making of a finding of fact not sustained by the 
evidence is an error of law. 

The secretary erred as a proposition of law in rejecting 
the company’s claim of loss of its mineral rights on 
the ground that the enterprise was not successful, 
(a) because failure successfully to conduct the min¬ 
ing operation under the government’s peremptory 
demand is not competent evidence of the value of 
the mineral rights, and (b) because such lack of 
success was due to government requisition of the 
company’s property without paying for it. 

The earlier mining operation in Shaft No. 1, prior to 
the peremptory demand of March 22, 1918, was suc¬ 
cessful, and sufficiently successful—as the represen¬ 
tatives of the government will doubtless recall—to 
produce for the war time needs of the government over 
100,000 tons of high grade manganese ore, an amount 
many times greater than that produced from any 
other mine. 

In the new mining operation in which the new 
shafts were sunk and equipped, over 250,000 tons of 
high grade manganiferous ore were developed; and 
this tonnage, for which the government had no use 
after the armistice and which could not be sold, was 
not removed from the ground. This large tonnage of 
ore is evidence that the mineral rights and lease was 
of great value (R. p. 75). 
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The profit from the 100,000 tons produced from 
mine Shaft No. 1 prior to March 22,1918, were used by 
the company as its capital in the new mining opera¬ 
tion under the peremptory demand, and the reason 
why “the venture was a failure”—to use the language 
of the secretary in his final decision—is that the said 
net losses suffered by said company by reason of its 
compliance with and obedience to said peremptory de¬ 
mand were rejected and disallowed. 

VI. 

THE COURT ERRED IN HOLDING, AS A MATTER 
OF LAW, THAT CLAIMANT’S LOSS BY REA¬ 
SON OF TAXES PAID UPON ITS PROPERTY IN 
THE STIMULATION PERIOD IS NOT A RECOV¬ 
ERABLE LOSS, EXCEPT FOR THE AMOUNT OF 
THE INCREASE THEREOF, IF ANY, OVER THE 
TAXES FOR THE YEAR IMMEDIATELY PRIOR 
TO STIMULATION. 

1. The decision in Wilbur v. Chestatee Pyrities and 
Chemical Corporation, 61 App. D. C. 212, that the 
decision that expenditure for taxes is a recoverable 
loss “does not necessarily mean that the entire tax 
may be recovered”, is not applicable to the instant 
case. 

(a) Compliance with stimulation changed the mining 
operation to a government undertaking. 

In the case cited (61 App. D. C. 212) the court says: 

“Coming to the remaining item as to loss sus¬ 
tained in payment of taxes, we are of the opinion 
that that item should be considered by the secre¬ 
tary. * * * It does not, however, necessarily mean 
that the entire tax * * * may be recovered * * *; 
but the difference between the tax paid * * * 
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prior to the stimulation period and the tax paid 
during that period on the same property.” 

The instant case is distinguished from the Chesta- 
tee case in that in the latter case compliance with the 
stimulation in no wise changed the original purpose or 
character of the mining operation; while in the instant 
case government stimulation required the company to 
abandon its original plan and purpose of limiting its 
underground operation to developing only sufficient 
ore to finance the stripping the property, which, as 
stated by Commissioner Briar, “is acknowledged to be 
the only feasible manner of taking out ore in peace 
times” (R. p. 49). 

That such was the company’s original plan and pur¬ 
pose, and that in compliance with stimulation the com¬ 
pany’s mining operation was changed to a government 
undertaking, is shown by the affidavit of Franklin W. 
Merritt, its president, which was filed in said Claim 
No. 1257 (See R. p. 75), and in which the president of 
the company says: 

“It has at all times been the intention of this 
affiant, the officers, director, and stockholders of 
said Merritt Development Company to ultimate¬ 
ly strip this property and operate it as an open- 
pit mine in order that production might be in¬ 
creased and the costs of mining reduced. For 
this reason it was intended to conduct the first 
operations on a limited scale sufficient only to 
prove the grade and quality of the ore * * * and as 
soon as a contract for a large tonnage after open¬ 
ing has been obtained to use such contract as the 
means and basis of financing the stripping of the 
property.” 
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(b) The radical change in the character of the min¬ 
ing operation is further shown by the action of 
the authorized agents of the government in di¬ 
recting the mining operation. 

We have already pointed out that the president of 
the company was summoned to Washington to be giv¬ 
en the government’s orders directing the company to 
enter upon a very large and costly expansion mining 
operation (R. pp. 10, 74). 

On this occasion at the office of the authorized war 
time agents of the government in the National Defense 
Building, 18th and D Street, Washington, D. C., on 
March 22, 1918, the president of the company was 
ordered: 

“to do everything within the power of the com¬ 
pany to produce every ton of manganese ore pos¬ 
sible, regardless of cost or consequences, and was 
further informed that were not every effort exert¬ 
ed and results obtained, the government would 
take over and operate the property itself.” 

Where the mining operation is in and upon prop¬ 
erty newly acquired in compliance with stimulation, 
or where compliance with stimulation requires a radi¬ 
cal change of the mining undertaking as in the instant 
case, the reimbursable expenditures for taxes are not 
limited to the part of the taxes represented by the 
increase of such taxes over the taxes for the year next 
preceding the period of stimulation. 

The mining operation in the instant case, prior to 
the stimulation, in compliance with which the required 
radical change was made, was disconnected from and 
inconsistent with the government operation entered 
upon in compliance with the government’s stimula¬ 
tion. It affords no reason or excuse for not reimburs- 
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ing the company for the entire taxes paid for 1917 and 
1918, in the government operation after stimulation, 
that taxes for 1916 were previously paid upon the 
property, when it was a part of the company’s private 
enterprise of a limited operation for developing ore 
sufficient only to finance the stripping of the property 
for open pit mining, the completion of which would 
have been too far in the future to serve the govern¬ 
ment’s war time needs. 

The private operation prior to stimulation was not 
only not a part of but was inconsistent with the gov¬ 
ernment operation after and in compliance with stim¬ 
ulation. The argument that the company is not en¬ 
titled to be reimbursed for a part or portion for the 
taxes of 1917 and 1918 equal to the taxes paid upon 
the property when a part of the inconsistent and con¬ 
flicting enterprise prior to the stimulation, is unsound. 
From the premises the conclusion does not follow. The 
right of the company to the property prior to stimula¬ 
tion was an entirely different right from its interest 
in the property after compliance with stimulation 
compelled it to give up and abandon its original pur¬ 
pose regarding the property, and changed the opera¬ 
tion into a government enterprise. After the change 
in the company’s plan and purpose which compliance 
with stimulation imposed, there was no successive re¬ 
lationship to the same rights of property, and no 
ground upon which to base the claim that the company 
is not entitled to be reimbursed for its net loss by rea¬ 
son of payment of the entire taxes for 1917 and 1918. 

Appellant’s claim for taxes is supported by the de¬ 
cisions in Wilbur v. U. S., ex rel. Chestatee Pyrities 
and Chemical Corporation, 61 App. D. C. 212, above 
cited. The language of the decision that, 
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“It does not, however, necessarily mean that 
the entire tax paid upon the property may be re¬ 
covered as a net loss”, 

implies that the entire tax paid may be recovered in 
certain cases, and impliedly recognizes as the cases 
where the entire tax paid may be recovered, first, 
where the mining property was acquired by purchase 
in compliance with stimulation, and second, where, as 
in the instant case, the company was required by stim¬ 
ulation to abandon its original purpose of developing 
sufficient ore only to finance the change to an open pit 
mine, whereby the operation was changed to a gov¬ 
ernment enterprise. 

This change of the company’s operation to a govern¬ 
ment enterprise was sufficient even under the stimu¬ 
lation of April 16,1917, to place upon the government 
the moral obligation to pay the entire taxes for 1917 
and 1918. The government’s right to the property 
under its mining operation and enterprise was of an 
entirely different character from the company’s right 
in the operation prior to the stimulation. After stim¬ 
ulation there was no mutual or successive rights of 
property to justify the claim that the government is 
not morally obligated to pay, and the company is not 
justly entitled to recover, the entire taxes paid. The 
limitation or exception in the decision as above cited 
does not support any such claim. The language— 

“but :he difference between the tax paid on the 
property embraced in the government enterprise, 
prior to the stimulation period and the tax paid 
during that period on the same property”, 

have no application to the instant case. 

In the phrase “on the same property”, the words 
“same property” mean same property rights. The 
property rights in the government mining operation 
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after the stimulation were widely different from the 
company’s rights prior to stimulation in its operation 
undertaken for the purpose of developing sufficient 
ore only to finance the change to an open pit mine. 

For the purpose of this argument the effect of the 
stimulation is to be determined by the stimulation of 
April 16,1917, as increased by the peremptory demand 
of March 22,1918, enforced by a threat, and which was 
in effect a requisition or taking of the property by the 
right of eminent domain. 

Under the above decision the government is exempt 
from reimbursement of taxes levied and paid during 
the period of stimulation, only when the taxes paid 
during stimulation are “on the same property”. 

We have pointed out that the property rights in the 
property after the stimulation of April 16, 1916, were 
not the same as the property right of the company 
prior to the stimulation of April 16,1917; and obvious¬ 
ly the property rights after the peremptory demand, 
or requisition of March 22,1918, were even more wide¬ 
ly different from the property rights of the company 
prior to the stimulation of April 16,1917. 

The qualifying language in the decision last cited, 
to-wit: “that it does not necessarily mean that the 
entire tax paid * * * may be recovered as a net loss”, 
applies only to cases where the original purpose of the 
mining operation, is not changed by the government 
stimulation, and where the stimulation is not changed 
into a peremptory demand enforced by a threat, or 
requisition. It is difficult to understand how the gov¬ 
ernment, after having by its stimulation of April 16, 
1917, required by the company to abandon its orig¬ 
inal purpose in undertaking the operation, and by its 
peremptory demand enforced by a threat virtually 
taken the property by the right of eminent domain, 


65 


can seriously contend that the amount which the com¬ 
pany is entitled to recover as its net loss for taxes is 
less than the entire tax paid for 1917 and 1918. 

(c) Since the tax for each of said years is an entire 
obligation, requiring payment in its entirety, the 
loss in payment of such taxes is a stimulated loss 
in its entirety. 

To deny claimant reimbursement for the loss of any 
part of the taxes for 1917 or 1918, would violate the 
provision of Section 5 of the act, which requires the 
secretary to make such adjustments and payments as 
shall be just and equitable. 

The company was required by the stimulation of 
April 16, 1917, increased by the peremptory demand 
of March 22, 1918, to abandon its plan and purpose of 
limiting its mining operation to producing sufficient 
ore only to finance the stripping of the property; and 
therefore the payment of the entire taxes for 1917 and 
1918, as entire obligations, were necessary to the com¬ 
pany’s compliance with and obedience to the govern¬ 
ment’s stimulation and demand, and a part of the gov¬ 
ernment undertaking. 

The company could not comply with government 
stimulation and demand by paying a part of the taxes. 
There was no way to satisfy the government’s require¬ 
ments and needs by paying any less than the entire 
taxes. The government itself by its stimulation of 
April 16, 1917, requiring the company to abandon its 
said plan and purpose, and by its peremptory demand 
of March 22, 1918, became absolutely required and 
morally, if not legally, responsible for the company’s 
payment of the entire taxes for 1917 and 1918. 
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2. The fact that the company under the terms of its 
lease was required to pay the taxes, shows that the 
entire taxes paid are a recoverable loss. 

The ground upon which the secretary rejected 
claimant’s loss for taxes is untenable. The assistant 
commissioner in stating the ground for rejecting 
claimant’s claim for taxes, in his report (R. p. 48) 
says: 

“The charge for taxes is deducted because un¬ 
der the terms of the lease taxes and minimum 
royalties would have been exacted even though 
there had been no government interference”, 

and this statement of the ground of the rejection of 
claimant’s claim of losses in payment of taxes is stated 
in the final decision of the assistant secretary (R. 
p. 54). 

It is admitted that under the terms of the lease the 
company (lessee) was required to pay the taxes for 
1917 and 1918. 

The fact that under the terms of the lease the lessee 
was obligated to pay the taxes shows that the com¬ 
pany’s loss in payment of the taxes is a reimbursa¬ 
ble loss, since the obligation in the lease is an en¬ 
tire obligation. 

Not only the tax as assessed was an entire obliga¬ 
tion due the state, but the obligation of the lessee by 
the terms of the lease was an entire obligation. The 
company in order to comply with stimulation in pro¬ 
ducing for the government the ore to meet its war 
time needs, was required under the terms of its lease 
to pay the entire taxes for 1917 and 1918, and it was 
the company’s lease of the property that made its com¬ 
pliance with stimulation possible. 
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The government’s stimulation and command was 
directed to the company as the owner of the leased 
property, and distinctly comprehended and included the 
lease, by the terms of which the company, as lessee, 
was required to pay the entire tax of 1917 and 1918 
as an entire obligation. 

The company could pay the taxes only by paying the 
entire taxes, which it was required to do by the terms 
of the lease. The amounts expended by the company 
under its lease in paying the entire taxes for 1917 and 
1918, was a stimulated loss, and as such recoverable 
regardless of the amount of the taxes paid prior to the 
stimulation period. 


m 

ADMITTING FOR ARGUMENT ONLY THAT EX¬ 
PENDITURES FOR TAXES ARE RECOVERA¬ 
BLE ONLY FOR THE INCREASE OF THE 
TAXES DURING THE PERIOD OF STIMULA¬ 
TION OVER THE TAXES FOR THE YEAR NEXT 
PRIOR TO THE STIMULATION PERIOD, CLAIM¬ 
ANT IS ENTITLED TO RECOVER AS THE IN¬ 
CREASE OF THE TAXES FOR 1917 AND 1918, 
OVER THE TAXES FOR 1916, THE SUM OF 
$27,544.84, LESS $3,228.22 PAID, OR $24,322.62. 


1. The increase of the taxes for 1917 and 1918 over 
the taxes for 1916, was due to increased produc¬ 
tion resulting from the government stimulation. 

(a) The proven and admitted facts. 

It is shown by the records, and admitted, that taxes 
for each of the years 1917 and 1918 and 1916 are as 
stated in the following schedule: 
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Amount of the taxes paid by the company 
for the year 1917, after the revision of the 
assessment by applying to the tonnage 
the increased rate per ton.$14,845.15 

Amount of the taxes paid by the company 
for the year 1918, after the assessment 
made by applying to the unchanged ton¬ 
nage the increased rate per ton.$18,075.37 


$32,920.52 

Amount of the taxes paid for the year 1916 
upon the same tonnage basis but prior to 


the increased rate per ton. 5,375.68 

$27,544.84 

Amount paid by the secretary. 3,228.22 


$24,316.62 

(b) The Minnesota Statutes Applicable. 

The statutes of Minnesota provide “that all real 
property * # * shall be listed and assessed with refer¬ 
ence to its value on May 1, of each year”; that “the 
assessor shall perform his duties during May and June 
of each year * * *” (Gen. Stat. Minn., 1913, Sections 
1979 and 1985); “that on or before the first Monday 
of January of each year the county auditor shall de¬ 
liver the lists of the several districts of the county to 
the county treasurer” * * *; and that “such lists shall 
be authority for the treasurer to receive and collect 
the taxes therein listed” (G. S. 1913, Sec. 2062). When¬ 
ever any mineral interest in real estate is owned sep¬ 
arately from the surface such interest may be as¬ 
sessed separately (G. S. 1913, Sec. 1973). 

The statutes also provide that “the taxes assessed 
shall be a perpetual lien thereon, * * * and on all min¬ 
erals therein, from and including May 1 in the year 
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in which they are levied, until they are paid; * * *” 
(G. S. 1913, Sec. 2171). 

Taxes are known and designated not by the year in 
which they are assessed, but by the following year, on 
the first Monday in January of which they become 
payable; while the assessments are designated by the 
year on which they are levied. 

(c) The increase of the taxes for 1917 and 1918 over 
those of 1916 was effected by application of an in¬ 
crease rate per ton, the tonnage remaining un¬ 
changed. 

In the letter of the secretary of the Minnesota Tax 
Commission, dated February 10, 1923, and filed in 
said claim No. 1259 (R. pp. 57, 58), it is said: 

“The tonnage for the year 1916 * * * was com¬ 
puted and estimated on a complete exploration 
data previously filed by the lessees upon the re¬ 
quest of the commission. * * * The assessed value 
of the property was based upon a rate of 12 cents 
per ton for manganiferous ore and 8 cents per ton 
for iron ore. The property, essentially an under¬ 
ground operation, was at the time practically a 
reserve ore body, as no extensive underground 
development had then been made. In 1917 the es¬ 
timated tonnage remained unchanged. A very 
substantial revision, however, was made in the as¬ 
sessed valuation as applied to the tonnage of man¬ 
ganiferous ore the same being reclassed from an 
assessed rate of 12 cents per ton to 75 cents per 
ton, and carrying an assessed valuation of 
$212,531 as compared with $34,005 for the year 
1916. This increase in the assessed valuation was 
due entirely to the fact that since the assessment 
for the year 1916 there had been large and exten¬ 
sive underground improvements and operations, 
thus changing the property in its nature from an 
undeveloped ore body to a mine actively engaged 
in the production of manganiferous ore on a large 
scale. * * *” 
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The extensive operations were in the months of 
April, May and June of 1917, during the stimulation 
period, in removing from the ground, or producing, 
the 50,000 tons developed in the winter of 1916 and 
1917, and caused the revision of the assessed valua¬ 
tion for the taxes for 1917, and the increased taxes 
for that year. And the same operations in the months 
of April, May and June, 1917, in the period of stimu¬ 
lation, together with the additional increased activi¬ 
ties of the company from the date of stimulation in 
1917 to the making and revision of the assessment of 
1917, caused the increase in the assessment and the 
taxes for 1918 (R. pp. 5, 65). 

Although taxes for each year are regularly assessed 
in May and June of the previous year (G. S. 1913, Secs. 
1979, 1985), the increase of the taxes upon claimant’s 
property for 1917 and 1918 was due to a revision of 
the assessment of 1916 for the taxes for 1917, and the 
making or revision of the assessment of 1917 for the 
taxes for 1918, in applying to the respective assess¬ 
ments the increased rate per ton due to an increased 
production or removal of developed ore from the 
ground in the last half of April and the months of May 
and June, 1917, during the period of stimulation and 
during the time the assessor was performing his du¬ 
ties and before the return of the assessor’s books to 
the treasurer (G. S. 1913, Secs. 1985 and 1989). 

The revision of the assessments in applying thereto 
the increased rate per ton, and the consequent increase 
of the taxes for the two years, was the result of stimu¬ 
lation and occurred during the period of stimulation, 
when the 50,000 tons of ore developed in the previous 
winter, was being removed from the ground and 
shipped. 
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The increased taxes for 1917 and 1918, as stated by 
the secretary of the Minnesota Tax Commission (R. 
pp. 76, 77), were due to the fact that since the assess¬ 
ment for the year 1916 there had been operations 
changing the property in its nature— 

“to a mine actively engaged in the production of 
manganiferous ore on a large scale.” (Bold type 
supplied.) 

This statement of the Minnesota Tax Commission 
clearly refers to the removal from the ground by the 
company in the spring of 1917 of the ore blocked in 
the previous winter. The word “produce” means “to 
bring forward, to offer to view or notice” (See Web¬ 
ster’s International Dictionary). 

Except for the stimulation of April 16, 1917, the 
“production” of the ore, by its removal from the 
ground and shipment, would have been delayed and 
the ore would have remained in the ground to become 
the basis of an arrangement for financing the change 
to an open pit mine in accordance with the company’s 
original intention and purpose. 

Only a little more than 1,000 tons of ore had been 
removed from the ground, or produced, prior to the 
period of stimulation. It is true that there was only 
the last half of April and the months of May and June, 
1917, prior to the application of the increased rate per 
ton to the assessment in 1916, in which the company 
acted in compliance with stimulation in increasing the 
production of ore as the cause of the increase of the 
tax for 1917; but that time was long enough to advise 
the assessor of the development, in the winter of 1916 
and 1917, of said 50,000 tons of ore developed, or posi¬ 
tive ore, and enable him to apply the increased rate 
per ton to the assessment made in 1916, and which 
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thereafter became payable as the tax of 1917 (G. S. 
1913, Section 1989). 

Upon the foregoing considerations it very clearly 
appears, we think, that claimant is entitled to recover 
the entire amounts paid for the taxes for 1917 and 
1918, irrespective of whether or not any part of such 
taxes was an increase over the taxes paid prior to the 
period of stimulation. 

2. Admitting for the sake of the argument only that 
only the increase of the taxes paid for the years 
1917 and 1918 over the taxes for 1916, are recover¬ 
able, the court erred in holding as a matter of law, 
that the part of the taxes for 1918, for which the 
company is entitled to be reimbursed, is its in¬ 
crease over the taxes for 1917, instead of its in¬ 
crease over the tax for 1916 (See 27th Assign¬ 
ment of Error, R. p. 85). 

Wilbur v. Chestatee Pyrities and Chemical Cor¬ 
poration, 61 App. D. C. 212. 

(a) Time of the stimulated increased production 
which caused the increase of the taxes for the 
year 1918. 

The time was longer in which the company acted 
in compliance with stimulation and demand in increas¬ 
ing the production of ore as the cause of the increase 
of the taxes for the year 1918, than for the year 1917. 
The time for such action in increasing the production 
as the cause of the increased taxes for the year 1918, 
extended from April 16,1917, the date of the stimula¬ 
tion, until and including May and June, 1918, the date 
for making the assessment for 1918, in applying there¬ 
to the increased rate per ton, and thereby increasing 
the tax for the year 1918. 





73 


(b) Causes of the increase in the taxes for 1918. 

Neither the development under the government’s 
peremptory demand nor the changed character of the 
operation caused thereby, were the cause of the in¬ 
crease of the taxes for 1918 or 1917. The stimulated 
production, to which the increasing of the taxes for 
the stimulation period was due, did not include an in¬ 
crease of the tonnage. The tonnage which formed the 
basis of the taxes upon the property prior to the pe¬ 
riod of stimulation remained unchanged, and the in¬ 
crease of the taxes for 1918 over the taxes prior to 
the stimulation period was due to an increase in rate 
per ton (R. p. 77), and an increase in the value of the 
property by reason of the blocking out of the addi¬ 
tional 50,000 tons in the winter of 1917 and 1918. 

(c) Admitting for argument only that claimant is not 
entitled to recover any part of its loss for the 
taxes for 1917 on the ground that no part thereof 
was an increase over the taxes for 1916, that 
would not be a sound reason for limiting claim¬ 
ant’s recovery for the taxes for 1918 to the dif¬ 
ference in taxes between the years 1917 and 1918, 
instead awarding him the difference between the 
taxes for 1916 and 1918. 

The amount of the increase of the taxes for 1918 over 
those for 1917 is immaterial. Claimant would be en¬ 
titled to recover the increase of the taxes for 1918 over 
the taxes for 1916, even if the taxes for 1918 and 1917 
were for the same amount. 

The taxes for 1917 and 1918 were assessed upon 
the same tonnage to which the same rate per ton was 
applied; and the fact that the blocking out of the 
50,000 tons of ore in the winter of 1917 and 1918, pur- 
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suant to stimulation, by increasing the value of the 
property, caused an increase of the taxes for 1918 over 
that of 1917, affords no sound or legal ground or rea¬ 
son for the court’s holding that the part of the taxes 
for 1918 for which claimant is entitled to be reim¬ 
bursed, is its increase over the tax for 1917, instead of 
its increase over the tax for 1916. 

The decision of the secretary in his final decision (R. 
p. 55): “That the difference in taxes between the 
years 1917 and 1918, $3,228.22, should be consid¬ 
ered”—is overruled upon the question of the dates 
between which the difference in taxes is computed, 
by Wilbur v. Chestatee Pyrities and Chemical Cor¬ 
poration, 61 App. D. C. 212. 

In the Chestatee case the court held that the item of 
loss sustained in payment of taxes should be consid¬ 
ered by the secretary, and added: 

“It does not, however, necessarily mean that 
the entire tax may be recovered * * *, but the dif¬ 
ference between the tax paid prior to the stimula¬ 
tion period and the tax paid during that period 
on the same property.” 

Admitting for argument only that the tax for the 
year 1917 does not come within the decision of the 
Chestatee case, the evidence shows, and the secre¬ 
tary finds, that claimant may recover the increased 
tax for the year 1918 to which it is legally entitled; 
but erred, as a matter of law, in holding that such in¬ 
creased tax is the difference in the taxes between the 
years 1917 and 1918, and not holding that such in¬ 
creased tax is the difference between the tax paid 
prior to the stimulation period and said tax for the 
year 1918, paid during that period (Wilbur v. Chesta- 
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tee Pyrities and Chemical Corporation, 61 App. D. 
C. 212). 


vm. 

THE EXPENDITURE OF $915.00 FOR MARWICK 
MITCHELL AUDIT REPORT, $532.62 FOR EX¬ 
PENSES OF F. W. MERRITT, $402.43 FOR OF¬ 
FICE RENT, $400.00 FOR STOCK SALES COM¬ 
MISSION, AND $68.80 FOR REGISTER OF DEEDS 
FEES WERE ERRONEOUSLY REJECTED AS 
NOT REIMBURSABLE LOSSES. 

Each of these items of loss was admitted in audit 
and rejected as not reimbursable under the act, and 
the secretary adopted the auditor’s report (See Pe¬ 
tition, Par. XXVH and Answer, Par. 27, R. pp. 18, 
60; Stipulation as to Evidence, R. p. 76 and Secre¬ 
tary’s final decision, R. p. 52). 

1. The amount paid for the audit report of Marwick 
Mitchell, public accountant, was a proper expendi¬ 
ture, and the net loss of the expenditure was re¬ 
imbursable. 

This report covers the period from June 2,1914, the 
date of incorporation to December 31, 1917. It is the 
only audit report by a public accountant covering that 
period. The subsequent report of Richard Dougherty 
covered a period extending beyond the period of stim¬ 
ulation, and cannot be regarded as in any way dimin¬ 
ishing the necessity for or importance of the Marwick 
Mitchell report which covered an earlier period. The 
period covered by these two reports do not over lap. 

It will be observed that the secretary did not pass 
upon or consider the merits of the item of loss, but re- 
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jected it as not a reimbursable loss under the act. In 
its final decision the secretary says: 

“Under the circumstances this item is believed 
inadmissible as a legitimate operating expense 
within the meaning of the Relief Act.” 

The statement of the secretary that, 

“There is nothing in the report to indicate that 
it was prepared for the purpose of satisfying a 
bonding company”, 

is not a finding that it was not prepared to satisfy a 
bonding company. The public accountant would not 
be expected to know the particular purpose which the 
company had in mind in procuring the report. It may 
have had more than one purpose; and if the account¬ 
ant knew that one of those purposes was to satisfy a 
bonding company, it would hardly have been men¬ 
tioned in his report. 

Therefore the statement of the secretary that, 

“Under the circumstances it could only be in¬ 
ferred that it was for the information of and en¬ 
lightenment of the officers and stockholders”, 

has no force as a finding of fact, and little if any sig¬ 
nification as an observation; for, having rejected the 
item of loss as not reimbursable, the secretary’s in¬ 
ference as to the company’s purpose in procuring the 
audit report, from the mere fact that such purpose 
was not stated in the audit report, is irrelevant and in¬ 
competent. 

It is admitted in the final decree of the secretary 
that this item of net loss was presented as the amount 
paid for an audit report required by a bonding com¬ 
pany (R. p. 52). Whether it was required by the 
bonding company before presenting a bond, or before 
increasing a bond previously filled, would be imma¬ 
terial. 
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The secretary in his final decree, in describing said 
audit report says: 

“The report is merely a complete resume of the 
history, organization, operation and accounts, to¬ 
gether with balance sheets, etc., for the period 
mentioned. Under the circumstances it could 
only be inferred that it was for the information 
and enlightenment of the officers and stock¬ 
holders.” 

What we have said above as to the secretary’s in¬ 
ferences is equally applicable here. The secretary in 
his final decision does not mention the public account¬ 
ant’s summary or conclusions. 

It affords no valid ground for rejecting the item of 
loss for amount paid for the audit report, that it 
was made for the information and enlightenment of 
the officers and stockholders. 

Said item of loss was presented to the secretary in 
said Claim No. 1237 as the amount paid for a report re¬ 
quired by a bonding company (R. p. 62). 

The item of loss could not legally or rightfully be 
rejected as not a reimbursable loss on the ground that 
the report was made for the information and enlight¬ 
enment of the officers and stockholders: Such an ex¬ 
penditure for the information and enlightenment of 
the officers as to matters upon which it was their duty 
to become informed and enlightened for the purpose 
of better discharging their duties as officers, would be 
proper expenditures and a reimbursable loss under the 
act. Wilbur v. U. S. ex rel. Chestatee Pyrities and 
Chemical Corporation, 61 App. D. C. 212. 

The company’s business at the time of said audit re¬ 
port had quickly grown from a small to a large busi- 
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ness. So large did the business speedily become that 
the commissioner in his report (R. p. 47) says: 

“In this claim (The Merritt Development Com¬ 
pany) the expenditures and production were er¬ 
roneous. The ore sales during the war mounted 
into the hundreds of thousands of dollars.” 

In a mining business of the magnitude of that car¬ 
ried on after the company was required to abandon 
its original plan and purpose, in order to comply with 
government stimulation, it was certainly proper to 
expend a sufficient amount to procure the report of a 
public accountant to show and prove the company’s 
condition, for the purpose of enabling the officers bet¬ 
ter to carry on the enlarged mining operation required 
by the government. 

There is nothing in the Relief Act which inhibits an 
expenditure for the services of a public accountant. 
The secretary did not reject this item of loss on the 
ground that the expenditure was improper or was not 
beneficial to the company’s business, but on the ground 
that it was not a reimbursable loss under the act. 

The act, does not limit a claimant’s right of recov¬ 
ery to any particular class of expenditures. It re¬ 
quires the secretary “to adjust, liquidate and pay such 
net losses as have been suffered, * * * by reason of 
producing or preparing to produce either manganese, 
etc.”. In rejecting this item of loss, as well as each 
of the other four items of loss mentioned in the head¬ 
ing to Par. VII (supra), the secretary committed an 
error of law. As was said in Wilbur v. United States, 
ex rel. Chestatee Pyrities and Chemical Corporation, 
288 U. S. 97,100: 

“The record discloses that the secretary’s ac¬ 
tion was based upon improper construction and 
application of the law.” 
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2. The claims of loss of $532.62 for part of expenses 
of Franklin W. Merritt, $462.43 for part of office 
rent, and $400.00 for stock sales commission will 
here be considered together. 

These items of loss are set forth in Schedule 6 of 
Exhibit D of the government auditor’s report and 
there admitted in audit but rejected as not reimbursa¬ 
ble losses (See Government Auditor’s Report, R. p. 76 
and Petition, Par. XXVII, R. p. 18). 

Speaking of these items the secretary in his final 
decision says: 

“The various items and matters disallowed or 
deducted and in dispute are as follows. First con¬ 
sidering those in the auditor’s report * * * Ex¬ 
hibit D, Schedule 6. (a) Part of expenses of F. 

W. Merritt, $532.62. * # * In the general expense 
account of the company $1,065.24 appeared as 
‘traveling and other expenses of F. W. Merritt’. 
At the time of the audit half of this was agreed 
on with the claimant’s auditor as personal or pro¬ 
motion expenses of F. W. Merritt. Here, as in the 
related claim No. 1259, a portion of the rent and 
general expenses of the Minneapolis office and of 
the traveling expense accounts of F. W. Merritt 
are deducted as promotion expenses. It was im¬ 
possible from the face of the vouchers to segre¬ 
gate with certainty the expense which had been 
incurred on account of financing or promoting 
and on account of operation, except where real 
trips had been made to Pittsburgh or to the 
mines.” 

There is nothing in the Relief Act which inhibits re¬ 
imbursement of expenditures for maintaining the of¬ 
fice in Minneapolis. It is not claimed that the money 
expended as rent therefor, and for the expenses of the 
president of the company in connection therewith, 
were not necessary expenses in carrying on the enter- 
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prise. It appears that the company’s administration 
work required that it should have an office in Minne¬ 
apolis. It was error for the secretary to reject said 
expenditures not reimbursable under the act. 

We think these items of loss come fairly within the 
rule laid down by this court in Wilbur, Secretary of 
the Interior v. U. S., ex rel. Chestatee Pyrities and 
Chemical Corporation, 61 App. D. C. 212, in which the 
court at page 213, 2nd column says: 

“It was likewise held in the Vindicator case 
that interest on borrowed money, which was lost 
in the enterprise, was a loss for which compensa¬ 
tion should be awarded. We are unable to dis¬ 
tinguish this holding from a case where money 
was paid for legal services necessarily expended 
in connection with carrying on the enterprise or 
from money paid for executive salaries in connec¬ 
tion with administration work necessary in the 
management of the enterprise * * 

The expenditures for stock sales commission is a 
reimbursable loss. 

The expenditure of said sum of $400.00 as stock 
sales commission was necessary in carrying on the 
enterprise. 

8,000 shares were issued and $1,300 cash for com¬ 
missions charged, in financing claimant’s undertak¬ 
ing (R. p. 74). 

The stockholders were not paid any dividends, and 
the company at no time received any benefits from 
the company’s operation (R. p. 75). 

Four hundred ($400.00) dollars of said $1,300 paid 
for stock sales commission is admitted in audit (Sche¬ 
dule 6, Exhibit D of Gov. Auditor’s Report, R. p. 76). 

It has been held that money paid for interests, on 
borrowed money, legal services or executives services 
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in administrative work required in carrying on the 
enterprise, and lost, are reimbursable losses. 

Wilbur, Secretary of the Interior v. U. S., ex rel. 
Chestatee Pyrities and Chemical Corp., 61 App. D. C. 
212, 213. 

Wilbur, Secretary of the Interior v. U. S., ex rel. 
Chestatee Pyrities and Chemical Corp., 288 U. S. 100. 

The money paid for stock sales commission was for 
raising of money to finance the undertaking (R. p. 
74), and therefore it was “necessarily expended in 
connection with carrying on the enterprise”. Wilbur 
v. Chestatee, etc., Corp., 61 App. D. C. 212, 213. 

The expenditure for stock sales commission for fi¬ 
nancing the enterprise in the instant case yielded far 
greater benefit, dollar for dollar, than did the expendi¬ 
ture for interest on borrowed money in the Chestatee 
case. In the Chestatee case both interest and prin¬ 
cipal were a loss of the company which was recovera¬ 
ble from the government, while by paying the stock 
sales commission the company received the price of 
the stock, which, being the loss of the individual stock¬ 
holders, was not recoverable from the government. 

Had the company not raised the needed capital by 
expending the stock sales commission for sale of the 
stock, it would have been obliged to borrow an amount 
equal to the stock sold, and both the principal of the 
amount borrowed as well as the interest would have 
been a reimbursable loss. We think it would be very 
unfair for the government, by rejecting the Merritt 
Development Company’s claim for commission on the 
stock sales, to penalize the company for adopting a 
method of financing which effected so great a saving 
for the government. 
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RECAPITULATION. 

A. 

1. Claimant’s net loss by reason of the pre-stimu¬ 
lation expenditures of $106,747.81 in constructing and 
equipping said mine Shaft No. 1, less the sum of 
$19,458.98 allowed as rent for its use, to-wit: the 
sum of $87,288.83, is a property loss and recoverable 
as such (Supra I, sub-paragraphs 2, 3, 4). 

2. The loss of the mine was neither adjusted nor 
paid by the $19,458.83 allowed as rental of the im¬ 
provements. 

3. The proper measure of damages for loss of these 
pre-stimulation expenditures is not the rental value 
of the improvements for approximately IV 2 years, but 
the expenditures themselves (Supra n, sub-par. 4). 

4. Allowing a sum as rental for the improvements 
was based upon an error of law as to the proper meas¬ 
ure of damage or loss, and was a rejection of the com¬ 
pany’s claim of loss by reason of the expenditures in 
constructing and equipping the mine (Supra n, sub- 
par. 2). 

5. The loss was rejected, as stated in the commis¬ 
sioner’s report (R. p. 49), on the ground that 

“It is not the purpose to permit claimants or 
attorneys to get around the rule as to purchase of 
property by setting up as expenditures * * * old 
workings and improvements * * 

The decision, therefore, was erroneous on the fur¬ 
ther ground of the erroneous rule as to property 
losses. As was said in Wilbur v. Chestatee, 288 U. S. 
97, 100: 

“The secretary’s decision rested upon an er¬ 
roneous conclusion as to a point of law which 
arose in the adjustment of respondent’s claim.” 
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6. Rental or depreciation during the period of 
stimulation is a false and illegal measure of the losses 
arising by reason of and consisting of the pre-stimu¬ 
lation expenditures, and rests upon the erroneous con¬ 
clusion of the secretary that claimant’s losses by rea¬ 
son of said expenditures are not recoverable losses (R. 
p. 62). 

B. 

1. The petition states (R. p. 6), the evidence 
shows (R. pp. 74-76, 39, 41, 44, 18, 19, 41-43), and the 
court in its memorandum opinion finds (R. p. 65), that 
prior to April 16,1917, the date of stimulation, 50,000 
tons of ore were developed in said mine Shaft No. 1, 
and mined and shipped after April 16, 1917, and prior 
to March 22, 1918; and that an additional 50,000 tons 
were developed and blocked out between April 16, 
1917 and March 22, 1918, 2,568 tons of which were 
mined and shipped prior to March 22,1918, and 47,432 
tons of which were mined and shipped between March 
22, and November 11, 1918 (Supra III, sub-par. 1). 

2. The verb to mine, as used on the mining indus¬ 
try, means to remove from the ground ore which has 
been developed, blocked out and made ready for re¬ 
moval (See Petition, R. pp. 6, 7; Memorandum of the 
court, R. p. 65, and H. C. Hoover’s Principles of Min¬ 
ing, page 17). 

3. The total expenditures of removing from the 
ground said 50,000 tons of ore developed prior to stim¬ 
ulation, developing and blocking out the 50,000 tons 
after stimulation and prior to March 22, 1918, and re¬ 
moving the most of it from the ground after that date, 
but prior to November 11, 1918, the ore sales from 
each of said 50,000 tons and the profits therefrom, the 
approximate cost of removing said ore from the 
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ground, and the amount of the company’s losses, are 
shown by the records and evidence (Supra m, 2, 3; 
and R. pp. 19, 41-43). 

4. It is expressly stated and admitted in the an¬ 
swer that said excluded items of loss were rejected on 
the ground that they “did not and do not constitute or 
represent losses of the character intended by law to 
be reimbursable” (R. p. 62). 

5- The right of the government to offset losses 
upon profits is limited to the profits of mining opera¬ 
tions, for the losses of which the claimant would have 
a claim against the government (Supra m, 4). 

6. The expenditures of a stimulated mining opera¬ 
tion can not justly or legally be offset upon the income 
or profits from a non-stimulated operation, and the 
$100,000 ore sales from the 50,000 tons of ore blocked 
out and made ready for removal from the grounds 
prior to the stimulation period—or that part of the 
company’s expenditures which the secretary offset 
upon the profits therefrom—less $50,000.00, the ap¬ 
proximate cost of removing said 50,000 tons from the 
ground, to-wit: the sum of $50,000 is a recoverable 
loss (R. p. 24, and Supra HI, 4, 5). 

C. 

1. Claimant’s books of account were kept on the 
basis of a division of the period of stimulation into 
two parts, and show that the amount of the profits 
from the 50,000 tons developed and blocked out be¬ 
tween April 16, 1917, and March 22, 1918, were offset 
in the final decision upon losses under the govern¬ 
ment’s peremptory demand or requisition (Supra, 
Subd. IV, 1, 2 and 3). 


85 


2. The provision in Sec. 5 of the Act of March 2, 
1919, directing the secretary to adjust and liquidate 
the losses suffered by reason of producing or prepar¬ 
ing to produce manganese “in compliance with re¬ 
quest or demand”, authorizes the dividing of the stim¬ 
ulation period into two parts, because such division 
is necessary in order to prevent the injustice of off¬ 
setting the losses in that part of the period under the 
government’s requisition or peremptory demand, upon 
the profits from that part of the period prior to such 
demand. 

3. The division of the stimulation period into two 
parts is logically necessary since the entire period 
could not at the same time possess the character of a 
voluntary stimulation in compliance with published 
request, and that of an involuntary mining operation 
in obedience to the government’s peremptory demand 
or requisition enforced by a threat (Supra, p. 74). 

4. The construction and equipment of the addition¬ 
al shafts, and development and blocking out of over 
250,000 tons of ore under the government’s peremp¬ 
tory demand for the production of 

“every ton of manganese possible regardless of 
costs or consequences” (See R. pp. 10, 74), 

under a threat that the government would take over 
the property, imposed upon the government a moral 
if not a legal obligation to pay these losses, and not 
to avoid payment by offsetting them upon the profits 
of the company’s voluntary operation in the part of 
the stimulation period prior to said peremptory de¬ 
mand. 
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D. 

The statement by the assistant secretary in his final 
decision (R. pp. 55, 56), that, 

“as an asset the lease is of extremely doubtful 
value” 

is not a finding that the lease and mining rights had 
no value, but merely a statement of the secretary’s 
ground for rejecting the claim of loss of claimant’s 
lease and mining rights. It appears from the evidence 
(R. p. 75), and the court found (R. p. 65), that between 
March 22, 1918, and the armistice over 200,000 tons 
of ore were developed and blocked out in the mine. Ob¬ 
viously claimant sustained a loss of a considerable 
amount by reason of the loss of its lease and mining 
rights (Supra, Subd. V), and the secretary erred as a 
matter of law in rejecting the company’s claim for 
such loss. 

E. 

1. Expenditures for taxes to retain the title to 
mining property are recoverable losses on the same 
principle that an expenditure for the purchase price of 
mining property, acquired in compliance with stimula¬ 
tion, is a recoverable loss. 

2. Since compliance with the stimulation of April 

16, 1917, by changing the company’s purpose and in¬ 
tention of limiting its surface mining to developing 
only sufficient ore to finance the stripping of the prop¬ 
erty, made the operation a government operation (R. 
p. 75), the loss for the taxes for 1917 is not limited to 
the increase of the taxes for 1917 over the taxes for 
1916. 

3. Since compliance with the stimulation of April 

17, 1917, by changing the company’s intention and 
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purpose, as aforesaid, made the mining operation a 
government operation (R. p. 75), and the govern¬ 
ment’s peremptory demand of March 22, 1918, was in 
effect a requisition of the company’s mine and mining 
property (R. p. 74), the loss for the taxes for 1918 is 
not limited to the increase of the taxes for 1918 over 
the taxes for 1916 (Supra VI, 1). 

4. The taxes paid by claimant upon its said prop¬ 
erty for the years 1917 and 1918, amounting to 
$32,918.52, less the sum of $3,228.22 allowed and paid, 
to-wit: the sum of $29,690.30 is a recoverable loss. 

5. Admitting for argument only that expenditures 
for taxes are recoverable only for the increase of the 
taxes during the period of stimulation over the taxes 
for the year next prior thereto, claimant is entitled to 
recover the increase of the taxes for 1917 and 1918 
over the taxes for 1916 (Supra, Subd. VTI). 

F. 

The expenditures of $915.00 for Marwick Mitchell 
audit report, $532.62 for expenses of F. W. Merritt, 
president of the company, $402.43 for office rent, 
$400.00 for stock sales commission, and $68.80 for 
register of deeds fees, were admitted in audit. These 
expenditures were in aid of the conducting and carry¬ 
ing on of the mining enterprise, and the secretary 
erred as a matter of law in rejecting them on the 
ground that they were not operation expenditures (Su¬ 
pra, Subd. vm). 




88 


CONCLUSION. 

Upon each and all of the foregoing grounds it is re¬ 
spectfully submitted that each and all of the parts of 
the decree appealed from should be reversed, and the 
secretary directed to consider, adjust and pay each 
and all of the aforesaid rejected items of claimant’s 
losses. 

JAMES E. TRASK, 

T. S. PLOWMAN, 

Attorneys for Appellant. 
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In the United States Court of Appeals for 
the District of Columbia 

April Term, 1938 


No. 7166 

Neal Crowley, as Receiver of the Merritt 
Development Company, appellant 

v. 

Harold L. Ickes, Secretary of the Interior, 

appellee 


BRIEF OF APPELLEE 


INTRODUCTORY STATEMENT 

This is an appeal by Neal Crowley, Receiver for 
the Merritt Development Company, from a decree 
of the District Court of the United States for the 
District of Columbia, per Mr. Justice Cox, dismiss¬ 
ing in part a petition to review the final decision of 
the Secretary of the Interior in a War Minerals 
Relief claim. 


THE FACTS 

The Merritt Development Company was incor¬ 
porated under the laws of the State of Minnesota 
on June 2, 1914. After acquiring leases of the 

(i) 
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Merritt mine, the company engaged in the produc¬ 
tion of manganese or manganiferous ore. Begin¬ 
ning in 1916 the company constructed and de¬ 
veloped one mine shaft on its leased property and 
developed (blocked out and made ready for min¬ 
ing) approximately 50,000 tons of high grade ore, 
which was mined and shipped after April 16,1917, 
the admitted date of Government stimulation. An 
additional 50,000 tons of ore was developed by the 
company between April 16, 1917, and March 22, 
1918. Following an urgent request made by the 
Government on March 22, 1918, the company en¬ 
larged its plan of operations by constructing three 
new shafts and had developed additional ore at 
the date of the armistice, November 11,1918. Most 
of the ore which the company developed in the 
winter of 1917-1918 was mined and shipped be¬ 
tween March 22 and November 11, 1918. The 
company continued operations after the armistice 
(R. p. 65). 

On April 19, 1921, pursuant to the provisions of 
the act of March 2, 1919 (40 Stat. 1272, 1274), the 
Merritt Development Company, acting through its 
officers, filed War Minerals Claim No. 1237 with 
the Secretary of the Interior. The claim as 
originally filed alleged losses in the amount of 
$665,926.33, but this amount was progressively re¬ 
duced by the claimant company until finally it was 
alleged to be $138,475.76 (R. pp. 47, 51). 

On August 30, 1921, A. M. Breding was ap¬ 
pointed receiver of the company’s assets by the 





3 


United States District Court for Minnesota (R. 
pp. 3, 50, 65). 

In due course the claim was audited and exam¬ 
ined, and on October 18, 1922, the War Minerals 
Relief Commission recommended to the Secretary 
of the Interior that the claim be disallowed be¬ 
cause no allowable loss had been sustained by the 
plaintiff, but that it actually had operated at a 
profit of $944.14 (R. p. 50). On October 20, 1922, 
the claimant appealed from the foregoing decision 
to the Secretary of the Interior, and on January 
26,1923, the First Assistant Secretary of the Inte¬ 
rior rendered a decision in which it was found 
that the amount of net loss which in justice and 
equity should be awarded to the claimant company 
was $17,585.07 (R. pp. 51-57). 

Thereafter, on June 9, 1923, Neal Crowley was 
appointed receiver of the assets of the Merritt 
Development Company in the place of A. M. 
Breding (R. p. 3). 

On February 11, 1930, Neal Crowley, as re¬ 
ceiver, filed a petition in the district court, pur¬ 
suant to the act of February 13, 1929 (45 Stat. 
1166), seeking a review of the final decision of the 
Secretary of the Interior and a correction of al¬ 
leged errors of law committed therein (R. pp. 
1-58). June 10, 1930, the answer of the Secretary 
of the Interior was filed in said cause (R. pp. 59- 
63). Hearing was had on bill and answer and on 
June 20,1933, Mr. Justice Cox rendered a decision 
directing the Secretary of the Interior to review 
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the claim as to certain items of alleged loss and 
denying the petition as to the remaining items of 
alleged loss (R. pp. 64-72). No decree embodying 
the court’s decision was entered, however, as a re¬ 
sult of the decision of this Court in I ekes v. Cuyuna 
Mining <ic Investment Company, 3 App. D. C. 91, 
69 F. (2d) 662, wherein it was held that an action 
of this type could not be maintained by the receiver 
of a corporate claimant. This objection having 
been expressly voided by Congress in the act of 
June 30,1936 (49 Stat. 2040), a decree was entered 
March 25, 1938, in accordance with the decision of 
Mr. Justice Cox. It is from that part of the de¬ 
cree which denies the petition as to certain of the 
items of alleged loss that the claimant is appealing. 

THE ISSUES 

1. Whether the Secretary of the Interior, in de¬ 
termining net losses allowable under the War Min¬ 
erals Relief Act of March 2,1919, as amended, was 
required as a matter of law to allow the full amount 
of the expenditures for proving, developing, and 
equipping mine shaft No. 1 prior to stimulation 
(1st, 2d, 3d, 4th, and 5th assignments of error. 
R. pp. 80, 81). 

2. Whether the Secretary of the Interior in de¬ 
termining net losses allowable under the War Min¬ 
erals Relief Act, as amended, was required as a 
matter of law to allow the full amount of the ex¬ 
penditures for taxes (16th, 17th, 18th, 19th, 20th, 


21st, 22d, 23d, 24th, 25th, 26th, and 27th assign¬ 
ments of error. R. pp. 84, 85). 

3. Whether the Secretary of the Interior erred 
as a matter of law in disallowing expenditures 
for mineral lease, office rent, stock sales commis¬ 
sions, photographs, audit report, donations, ex¬ 
penses of the president of the company, and regis¬ 
ter of deeds fees (30th and 31st assignments of er¬ 
ror. R. p. 86). 

4. Whether the Secretary of the Interior, in de¬ 
termining net losses allowable under the War Min¬ 
erals Relief Act of March 2, 1919, as amended, 
erred as a matter of law in considering profits 
from the sale of ore mined and shipped after stimu¬ 
lation and prior to November 11, 1918 (6th, 7th, 
8th, 9th, 10th, 11th, 12th, 13th, 14th, and 15th 
assignments of error. R. pp. 81, 82, 83, 84). 

ARGUMENT 

I 

The decision of the Secretary allowing in part items of 
alleged loss in connection with the development and 
equipment of the leased property prior to stimulation 
and taxes constitutes a determination of facts and 
under the War Minerals Relief statutes and the deci¬ 
sions of the courts is conclusive 

The Secretary’s decision of January 26, 1923, 
recognized a loss of $19,458.98 in respect to the 
item of $38,567.26 claimed as lost expenditures in 
developing, equipping, and improving the leased 
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property prior to stimulation and a loss of $3,228.22 
with respect to the item of taxes. Appellant argues 
that the Secretary's decision disallowing the re¬ 
mainder of these items was legally erroneous. This 
contention is rebutted by what appears from the 
record in this appeal, by the provisions of the War 
Minerals Relief Act, as amended, and by the con¬ 
structions of the said act which are embodied in 
the decisions of this Court and the Supreme Court 
of the United States. 

A. A decision of the Secretary pursuant to the War Minerals Relief 
statutes involving a determination of fact is conclusive 

Under the governing statutes and the decisions 
of this Court and the Supreme Court of the United 
States construing the War Minerals Relief stat¬ 
utes, the Secretary’s decision is conclusive as to 
what net loss should in justice and equity be 
awarded in view of the facts and circumstances of 
the claim. 

The original act of March 2, 1919 (40 Stat. 1272, 
1274), made the Secretary’s decisions on both the 
law and the facts conclusive. Work v. Rives , 267 
U. S. 175 (1925). The amendatory act of Febru¬ 
ary 13, 1929 (45 Stat. 1166), conferred jurisdic¬ 
tion upon the courts to review’ the Secretary’s 
decisions on questions of law’, but provided that— 

* * * the decision of the Secretary of 

the Interior on all questions of fact shall be 
conclusive and not subject to review by any 
court. 
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In Wilbur v. United States ex rel. Vindicator 
Consolidated Gold Mining Co., 284 U. S. 231 
(1931), the Supreme Court of the United States 
after holding that expenditures made in the pur¬ 
chase of war minerals property must be considered 
in determining net loss, was careful to point out 
that upon such consideration the decision as to how 
much, if any, of the expenditures should in justice 
and equity be allowed is a decision for the Secre¬ 
tary to make (p. 237): 

The conclusion is plain. The Secretary is 
required to proceed to ascertain whether re¬ 
lator, on March 2, 1919, had incurred net 
loss by reason of the expenditure of $16,259 
for such land; and, if he shall find that 
relator has suffered such a loss, then the 
Secretary, having regard to the safeguards 
and limitations specified in the statute, shall 
determine how much, if any, of the net loss 
so found the relator is “in justice and equity 
entitled to from the appropriation in said 
Act.” 

In Wilbur v. United States ex rel . Chestatee 
Pyrites <£ Chemical Corporation, 284 U. S. 231 
(1931), the court, after holding interest on bor¬ 
rowed money to be an item of loss contemplated by 
the act, made similar statements (p. 238): 

* * * But the mere fact that such inter¬ 

est was lost does not entitle relator to have, 
or warrant the Secretary in allowing, any 
part of it. It must be shown clearly that 
such interest was paid or the obligation in- 
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curred by relator at the instance of one of 
the specified governmental agencies. And 
the Secretary, upon a consideration of all 
the circumstances and with due regard to the 
provisions of the section as amended, must 
he satisfied, and determine as a matter of 
fact ,that an allotvance on account of such in¬ 
terest is fast and equitable and that the loss 
is one for which relator in justice and equity 
is entitled to he reimbursed from the appro¬ 
priation . [Italics supplied.] 

This court’s statements in Crimora Manganese 
Corporation v. Wilbur, 60 App. D. C. 55 (1931), 
47 F. (2d) 417, are to the same effect (47 F. (2d) 
420): 

By the statute, our power to review is 
restricted to questions of law, and the de¬ 
cision of the Secretaiy of the Interior on 
all questions of fact is made conclusive. The 
amount of the net loss is a question of 
fact * * *. 

Again, in ZJnited States ex rel. Vindicator Con¬ 
solidated Gold Mining Co. v. Wilbur, 60 App. D. C. 
60, 47 F. (2d) 422 (1931), after deciding that the 
Secretary must consider expenditures in connec¬ 
tion with the purchase of property, this court held 
(47 F. (2d) 424): 

* * * Whether a net loss in the present 

case has or has not been suffered is a ques¬ 
tion of fact, to be decided as any other ques¬ 
tion of fact. 
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The conclusive character of a decision of the 
Secretary as to a question of fact is clearly dem¬ 
onstrated by the foregoing decisions of the courts. 

B. The Secretary's decision in the instant case constituted a determi¬ 
nation of fact and is, therefore, conclusive 

It cannot seriously be argued that the Secretary 
did not base his decision as to the items of taxes 
and development and equipment cost upon a find¬ 
ing of fact. Appellant attempts to argue that the 
decision of the Secretary in each case was based 
upon a legal ground and to support this contention, 
in connection with the development and equipment 
items, quotes at length passages, not from the Sec¬ 
retary’s decision, but from the recommendations 
of the Assistant War Minerals Relief Commis¬ 
sioner, which were rejected by the Secretary as to 
the items in question. The Secretary, in rejecting 
the recommendations of the Assistant Commis¬ 
sioner, grounded his decision squarely on the facts. 

In Assistant Commissioner John Briar’s rec¬ 
ommendation in this claim, dated October 18,1922, 
the development, equipping, and improvement of 
the leased property was dealt with as follows: 

Coming now to a proper allowance for 
rental or depreciation of machinery, equip¬ 
ment and supplies on hand at the date of 
stimulation and used during stimulation, the 
auditor observes that in view of the large 
production during the war, and the conse¬ 
quent service rendered to the government by 
claimant, this rental or depreciation should 
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be considered sympathetically; and he 
recommends an allowance of $19,458.09. An 
investigation of the expenditures prior to 
stimulation shows that this is too high. It 
represents 25 per cent of practically the en¬ 
tire expenditure back to 1914, $36,484.83, of 
which was for drilling (prospecting), 
$4,984.24 for general and organization ex¬ 
pense and only $17,875.81 of which was for 
machinery and equipment. Few, if any, 
supplies were carried over and consumed in 
the stimulated operations. One shaft was 
sunk between 1914 and 1917 and three after¬ 
ward. 

An allowance has been made for the cost 
of the shafts during stimulation, but it is 
impossible to consider an allowance for 
drillings which were made in 1915 and 1916, 
and the sinking of a shaft years ago for the 
purpose of proving the mine, so that capital 
might be interested and money raised for 
stripping and open-pit operations, ac¬ 
knowledged to be the only feasible manner 
of taking out the ore in peace times. The 
prospecting and preliminary character of 
the work before stimulation is shown by the 
fact that with approximately one hundred 
thousand dollars of expenditures only about 
five thousand dollars worth of ore was pro¬ 
duced and sold. It is not the purpose to 
permit claimants or attorneys to get around 
the rule as to purchase of property by set¬ 
ting up as expenditures the estimated cost 
of old workings and improvements made 
long before stimulation and which in many 
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instances were made by others than the 
claimant and the property sold by them for 
a song. To permit this would be to permit 
an abuse of the War Minerals Relief Act and 
give to such claimant an allowance for 
expenditures which he never made. 

This clamant is entitled to great credit 
for large production during the war, but 
the very fact that his ore sales were so tre¬ 
mendous as to leave no allowable loss calls 
for congratulations rather than sympathy. 
In this respect he is much more fortunate 
than a vast majority of War Minerals 
claimants. The rental or depreciation for 
machinery and material on hand at the date 
of stimulation is fixed at $5,000. This is 20 
per cent of the total cost of any and all items 
which could possibly be regarded as subject 
to this allowance. 

Subsequent to the decision of the Assistant 
Commissioner the appellant appealed to the Sec¬ 
retary. 

On January 26, 1923, First Assistant Secretary 
E. C. Finnev rendered his decision in which it was 
held, concerning the development, equipping and 
improvement of the leased property, as follows: 

Claimant contends that $38,567.26 should 
be allowed for rental of equipment, or de¬ 
preciation of machinery, improvements, etc., 
on the property at date of stimulation. In 
the Commissioner’s recommendation the 
larger items entering into the cost of the 
undertaking prior to April 1, 1917, are dis- 
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cussed and it was held that $5,000 was a 
proper allowance for depreciation of capital 
improvements. The gross expenditures on 
this property from June 1,1914, to April 1, 
1917, were $123,171.27. The net cost of oper¬ 
ation for this period, after deducting ad¬ 
vance royalties subsequently applied on ore 
produced and the value of ore produced and 
on hand was $101,582.32. Of this amount 
$12,310.01 was for commissions on stock 
sales, $36,484.83 for drilling, $16,875 for roy¬ 
alties, $18,417.40 for pay roll, $17,875.81 for 
machinery and equipment, $2,483.67 for 
powder, and $8,625.66 for salaries, other 
miscellaneous items making up the total. 
The auditor’s report suggested sympathetic 
consideration of the question of deprecia¬ 
tion or rental allowance in view of the value 
of the company's property for war time pro¬ 
duction, the large amount of ore that was 
mined and the fact that the whole scheme of 
operation was eventually altered because of 
war needs. Considering all the circum¬ 
stances the Department is disposed to grant 
a liberal depreciation charge and will admit 
the percentage of prestimulation expendi¬ 
tures for machinery and equipment, under¬ 
ground and surface improvements, etc., in¬ 
dicated in the auditor’s report, viz, 
$19,458.98. 

A glance at the foregoing excerpts from the rec¬ 
ommendation of the Assistant War Minerals Re¬ 
lief Commissioner and the decision of the Secre¬ 
tary should be sufficient to demonstrate that the ac- 
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tion of the Secretary as to the item of development 
and equipment cost prior to stimulation was 
grounded on considerations of fact. The very 
fact that $19,458.98 in respect to this item was al¬ 
lowed in making the award shows conclusively that 
the item was not held to be outside the contem¬ 
plation of the statute, and shows further that it 
was in part disallowed because in view of the facts 
and circumstances of the case it could not in jus¬ 
tice and equity be included in toto in the reim¬ 
bursable net losses. In this connection the case of 
Arko Mining Co. v. Ickes, 63 App. D. C. 321, 72 F. 
(2d) 189 (1934), is in point. In the claim involved 
in that case the Secretary determined that since 
the claimant company continued operations after 
the armistice, it was only entitled to a pro rata 
share of its lost expenditures for development and 
equipment. This Court, in reviewing the Secre¬ 
tary’s decision, held (72 F. (2d) 190) : 

Coming now to the items of payment of 
officers * salaries, development, and equip¬ 
ment, we think the action of the Secretary 
as to these items must be approved. Again 
the conclusions of the Secretary are based 
upon issues of fact which recognize the jus¬ 
tice of these respective claims in part; and, 
in so far as allowed, the action of the Secre¬ 
tary is in conformity with the law. 

The Arko Mining Co. case is closely analogous 
to the instant case with regard to development and 
equipment losses, and, therefore, the foregoing de¬ 
cision applies with equal force here. 


14 


In connection with the item of taxes the Secre¬ 
tary held: 

Claimant objects to deduction of the item 
of taxes for the years 1917 ($14,845.15) and 
1918 ($18,073.37), a total of $32,918.52. It 
is insisted that this is an ordinary operating 
expense necessarily incurred in carrying on 
the business; that the taxes on this property 
for 1916, were only $2,687.84 and that the 
levy was increased as the result of expanded 
development and augmented production, all 
of which was directly due to Government 
stimulation. Commenting on this item, the 
Commissioner said: 

The charge for taxes is deducted because 
under the terms of the lease, taxes and mini¬ 
mum royalty would have been exacted from 
claimant even 'though there had been no 
Government interference. 

The Department believes where an in¬ 
crease of taxes occurs because of expansion 
of an operation as a result of stimulation 
that the increased assessment or lew should 
be treated as an allowable operating expense. 
It appears, however, that under the Minne¬ 
sota laws (sections 1972,1979, and 1988, com¬ 
piled laws of Minnesota, 1913) taxes on min¬ 
eral property are determined by the amount 
of ore proven, etc. Late in 1916 and early 
in 1917 prior to stimulation claimant had 
proven the ore body on the High Grade lease. 
In fact drilling on the High Grade property 
commenced in the fall of 1914. Ore was 
mined therefrom in marketable quantities as 
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early as February 1917, and there was very 
substantial development on the property 
prior to April 16, 1917. Apparently, how¬ 
ever, the “drillings” which had proved the 
lease, not having been filed with the tax com¬ 
mission or other proper authorities, the 
taxes remained at a nominal figure. On the 
property being opened up in the spring of 
1917 the tax assessor ascertained the ap¬ 
proximate tonnage of the lease and acted 
accordingly. See section 1989, Laws of Min¬ 
nesota, 1913. So far as the record shows the 
development policy inaugurated in 1916 re¬ 
mained in the main unaffected bv stimula- 

4 / 

tion. There was a decided change in the 
policy and important extensions were made 
after Merritt’s visit to Washington in 
March 1918. Additional shafts were sunk 
and a much larger tonnage assured. Under 
the circumstances it would appear that the 
difference in taxes between the years 1917 
and 1918, $3,228.22, should be considered. 

Here, again, is a case of an item of loss being de¬ 
nied partially by the Secretary upon a determina¬ 
tion of fact. As in the case of the item of develop¬ 
ment and equipment loss, the inclusion of a part 
of the item of taxes in the reimbursable net 
losses shows conclusively that the item was not 
held to be outside the statute. The partial disal¬ 
lowance of this item by the Secretary was clearly 
the result of a determination of fact: 

It is submitted, therefore, that the decision of 
the Secretary as to the amount of the reimbursable 

96436—38-3 
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net loss suffered by the claimant in connection with 
the items of development and equipment of the 
leased property prior to stimulation and taxes 
constitutes a determination of fact and in these cir¬ 
cumstances his determination in this regard is 
conclusive. 


II 

The decision of the Secretary allowing in part items of 
alleged loss in connection with the development and 
equipment of the leased property prior to stimulation 
and taxes is correct 

It hag already been shown that, according to the 
decisions of this court and of the Supreme Court 
of the United States, the amount of net loss to be 
awarded a claimant is to be determined by the Sec¬ 
retary, as a matter of fact upon consideration of 
the facts and circumstances of the claim, and that 
the Secretary’s determination in this respect is 
conclusive. It is thought only proper, however, in 
view of the character of this litigation, to demon¬ 
strate to the court the correctness of the decision of 
the Secretary with respect to the items of alleged 
loss in connection with the development and 
equipment of the leased property prior to stimula¬ 
tion and taxes. 

A. The total cost of development and equipment prior to stimulation 
was not devoted to operations requested by the Government and 
a partial allowance of this item was proper 

In determining a just and equitable award for 
the losses of the claimant sustained as a result of 
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expenditures for developing and equipping the 
leased property prior to stimulation, it was neces¬ 
sary for the Secretary to take into consideration 
the fact that the operations of the claimant pre¬ 
ceded stimulation by the Government and con¬ 
tinued after the armistice, and the fact that the 
expenditures for development and equipment were 
not made as a result of Government stimulation. 
Considering these circumstances it appeared only 
proper to reimburse claimant for a portion of these 
expenditures rather than the entire amount. The 
theory underlying this partial allowance was that 
since the company operated prior to, and continued 
operations after, the period of Governmental stim¬ 
ulation, its investment could not properly be re¬ 
garded as having been wholly lost during the period 
to which the War Minerals Relief Act applied. 

The sixth proviso of section 5 of the act of March 
2, 1919, upon which the appellant principally re¬ 
lies, provides that in determining net losses the 
Secretary shall take into consideration, among 
other things, the “salvage or usable value” of ma¬ 
chinery and equipment and charge the same to the 
claimant. This provision appears to be in the na¬ 
ture of a limitation upon the amount allowable 
to any claimant and does not nullify the authority 
conferred upon the Secretary by other portions of 
the statute to decide what payments are just and 
equitable. Here there was no “salvage” in the 
ordinary sense, and the Secretary determined 
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“usable value” on a going-concern basis. It is sub¬ 
mitted that he was wholly justified in so doing. 
The appellant did not regard or treat the mine 
shaft and equipment as worthless upon the cessa¬ 
tion of Governmental stimulation. It deliberately 
continued operations, and the continuation w’as vol¬ 
untary, entirely unrelated to any Government ven¬ 
ture, and for the benefit of the company alone. 
The company, moreover, had conducted private 
operations and expended the money for the shaft 
and equipment prior to stimulation by the Govern¬ 
ment. The total cost of development and equip¬ 
ment, therefore, was not devoted to operations re¬ 
quested by the Government, but was properly allo¬ 
cable in part to operations conducted by the com¬ 
pany for its own profit. 

In adopting this method of determining the re¬ 
imbursable losses of the claimant, the Secretary 
followed the general practice employed in claims 
where there were operations prior and subsequent 
to the stimulated operations. This method, more¬ 
over, was impliedly approved by this court in the 
case of Arko Mining Co. v. I ekes, 63 App. D. C. 
321, 72 F. (2d) 189, supra. In this claim there 
had been operations by the claimant company after 
the armistice. The Secretary awarded the claim¬ 
ant only a pro rata share of its losses in connection 
with items of development and equipment. This 
court approved the decision of the Secretary in 
this regard on the ground that the “action of the 
Secretary is in conformity with the law.” 
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Furthermore, this court’s decision in Crimora 
Manganese Corporation v. Wilbur, 60 App. D. C. 
55, 47 F. (2d) 417, establishes the Secretary’s 
authority to consider claimant’s post-war opera¬ 
tions in determining the fact question of net losses. 
In this case it was held (47 F. (2d) 420) : 

* * * g^ute d oes sa y that no 

transaction subsequent to the armistice 
shall be considered. Losses based upon in¬ 
vestments or obligations made or incurred 
prior thereto are the only losses to be paid, 
but if a subsequent transaction wipes out 
or curtails an apparent loss, the actual loss 
to be paid is only so much as remains. 

In the instant case the Secretary properly con¬ 
sidered not only the operations subsequent to the 
armistice but also the operations prior thereto in 
determining the net loss of the claimant. 

B. The Secretary properly awarded claimant only the increase in taxes 
attributable to stimulation 

The Secretary in treating the item of expendi¬ 
tures for taxes determined that “where an increase 
of taxes occurs because of expansion of an opera¬ 
tion as a result of .stimulation * * * the in¬ 
creased assessment or levy should be treated as an 
allowable operating expense.” Proceeding on 
this theory it was found that there was an increase 
of $3,228.22 in the taxes for the year 1918 which 
was -attributable to stimulation by the Govern¬ 
ment. This amount was included in the award 
in favor of the claimant for net losses. 
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The question of reimbursement of claimants for 
lost expenditures for taxes came before this court 
in the case of Wilbur v. United States ex rel. 
Chestatee Pyrites & Chemical Corporation, 61 
App. D. C. 212, 59 F. (2d) 887, wherein it was held, 
in substance, that that part of the expenditures for 
taxes which were attributable to stimulation should 
be considered by the Secretary. In the decision it 
was stated (59 F. (2d) 888) : 

Coming to the remaining item as to loss 
sustained in payment of taxes, we are of the 
opinion that this item should be considered 
by the Secretary in determining the net loss 
sustained by the plaintiff corporation. It 
does not, however, necessarily mean that the 
entire tax paid upon the property may be re¬ 
covered as a net loss; but the difference be¬ 
tween the tax paid on property embraced in 
this governmental enterprise prior to the 
stimulation period and the tax paid during 
that period on the same property, as well 
as the tax on additional property procured 
as a result of the requirement of the govern¬ 
ment that plaintiff company should embark 
in this enterprise, are to be treated as proper 
items in the determination of net loss. 

The determination of the Secretary as to the tax 
loss of the claimant which in justice and equity 
should be reimbursed is entirely in accord with the 
foregoing decision of this court. In this decision 
it was held that the Secretary should consider taxes 
which are properly attributable to stimulated oper- 
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ations. This is the only possible decision in view 
of the plain statement in the War Minerals Relief 
Act authorizing the Secretary of the Interior “to 
adjust, liquidate, and pay such net losses as have 
been suffered * * * in compliance with the re¬ 

quest or demand of the Department of the In¬ 
terior ” or any of the designated agencies. Only 
losses attributable to stimulation may be adjusted. 

The Secretary found that in the year 1918 there 
was an increase in the taxes paid by the claimant, 
which increase was the result of the expansion of 
operations occurring in that year and, therefore, 
attributable to stimulation. It was also found that 
while there was an increase in taxes for the year 
1917, this increase was the result of operations con¬ 
ducted prior to stimulation and, thus, could not be 
attributed to stimulation. 

In accordance with the requirements of the stat¬ 
ute the Secretary properly awarded the claimant 
merely the increase of taxes for the year 1918. 

Ill 

The acquisition of the leased property by the claimant 
was a capital transaction and, as such, not entitled to 
consideration by the Secretary in determining net 
loss 

The property on which the claimant’s operations 
were conducted was acquired from F. W. Merritt 
for 250,000 shares of the company’s stock of a par 
value of $1 each. It was claimed that the company 
is entitled to an award for the loss resulting from 
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the depreciation in value of this leasehold interest. 
This claim was denied by the Secretary, who held 
as follows: 

It is contended by counsel that an allow¬ 
ance should be made for mine depletion or 
for depreciation of claimant company’s 
lease or equity in the High Grade property. 
Under the circumstances disclosed a deduc¬ 
tion for depletion can not be admitted. An 
option or lease on the property acquired at 
no cost or at least a very nominal cost had 
been held by Merritt for years prior to the 
organization of the development company 
aforesaid, to which the option or lease was 
assigned in 1914. Merritt remained in con¬ 
trol. 

He was both vendor and vendee. The 
lease provided for an annual rental or mini¬ 
mum royalty and a royalty of fifty-five cents 
per ton on ore actually produced, payable 
to the fee owners and other parties in in¬ 
terest. This was paid. The lessee company 
suffered no loss by depletion of ore. No 
cash bonus was paid for the lease, and it does 
not appear that it had any real worth or 
value for the purpose of a bona fide pur¬ 
chase and sale. True, for the assignment of 
said lease to the newly formed company 
Merritt was given its entire capital stock, 
500,000 shares of a par value of $1.00 each. 
250,000 shares of this stock were immedi¬ 
ately returned to the treasury for the pur¬ 
pose of providing working capital. Mani¬ 
festly, the cost of the lease as set up in 
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claimant’s books ($500,000) was a mere book 
entry or paper value to secure a profit to 
Merritt in event of the successful develop¬ 
ment of the enterprise. But as events show 
the venture was a failure and obviously as 
an asset the lease is of extremely doubtful 
value. The claim for depletion of mine is 
therefore disallowed. 

There are numerous valid reasons why the deci¬ 
sion of the Secretary with regard to this item 
should be approved. 

The acquisition of the lease by the claimant came 
about through the exchange of capital stock there¬ 
for. It was, accordingly, a capital transaction of 
the claimant corporation and, as such, is not en¬ 
titled to consideration by the Secretary in deter¬ 
mining the net loss of the claimant. Arko Mining 
Co. v. I ekes, 63 App. 1). C. 321, 72 F. (2d) 189, 
supra. In that case the loss claimed was in con¬ 
nection with Liberty bonds acquired in exchange 
for capital stock of the claimant corporation. This 
Court approved the Secretary’s disallowance of 
the item of loss, stating (72 F. (2d) 190): 

* * * qq le Liberty bonds were received 

at par in payment for stock, and later dis¬ 
counted by the company for the purpose of 
procuring cash. It was more in the nature 
of a capital transaction, and, as such, not 
allowable. 

It appears that the basis of the claim with re¬ 
spect to this item is that the ore body was depleted, 
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thus decreasing the value of the claimant’s lease, 
the depletion occurring as a result of the removal 
of ore by the claimant. The impropriety of such 
a claim is readily apparent. The loss suffered by 
the claimant through the depletion of the ore body 
is compensated by the removal itself. That is to 
say, the opportunity existed to sell the removed 
ore at a profit and this opportunity was a benefit 
received by the claimant which compensated for 
the detriment resulting from the depletion of the 
ore bodv. The loss to the claimant resulted, not 
from the depletion of the ore body, but from the 
failure to sell the removed ore at a profit and this 
loss was considered by the Secretary in determin¬ 
ing the reimbursable net loss of the claimant. 

The Secretary’s disallowance of the alleged loss 
resulting from depreciation in value of the lease 
was, therefore, entirely proper. 

IV 

The items of stock sales commissions, office rent, photo¬ 
graphs, audit report, donations, expenses of the presi¬ 
dent of the company and register of deeds fees are 
organization and financing expenditures and, as such, 
are not entitled to consideration by the Secretary in 
determining net loss 

The foregoing items have up to this time been 
considered as “organization and financing expendi¬ 
tures” and apparently, it was on this basis that they 
were disallowed by the Secretary. It is clear that 
this was the basis for the approval of the Seere- 
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tary’s disallowance by the district court. Justice 
Cox, in his memorandum opinion, stated: 

The items of $400.00 for stock sales com¬ 
missions, $402.43 for office rent, with other 
items aggregating $2,441.35 are dealt with in 
the petitioner’s brief (Appendix to Brief, 
p. 14) as “organization and financing ex¬ 
penditures.” As such, it would seem that 
they were properly disallowed for the rea¬ 
sons set out in memoranda filed in Southern 
Pyrites Co. v. Wilbur, Equity No. 50,881, 
Cuyuna etc. Co., assignee v. Wilbur, supra, 
and Crowley, Receiver of Cuyuna etc. Co. v. 
Wilbur, supra. At least, nothing appears 
from the record sufficient to sustain the 
claim that the Secretary erred as a matter of 
law in disallowing them. 

Considering these items as “organization and 
financing expenditures” their disallowance by the 
Secretary was entirely proper for, as such, they 
were not made “for or upon property” containing 
war minerals, and, therefore, are not items of loss 
within the contemplation of the act. Moreover, 
the Secretary’s decision in this regard is in accord 
with the views of this court as expressed in the 
case of Arko Mining Co. v. I ekes, 63 App. D. C. 
321, 72 F. (2d) 189, supra. In this case it was 
held (72 F. (2d) 190): 

Coming now to the items of discount on 
Liberty bonds, incorporation expense, in¬ 
corporation and promotion, stock sales and 
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commissions, general expense (promotion, 
etc.), we agree with the court below that 
these are not items which, as matter of law 
under the statute, are allowable. * * * 
The expenses of incorporation, stock sales 
and commissions were likewise in the nature 
of expense incurred in preparation for, and 
as a condition precedent to entering into this 
enterprise, and not as expense incurred 
upon the property, as required by the act. 

If any or all of these items are not considered as 
“organization and financing expenditures.” in the 
absence of evidence to the contrary, which is not 
present in this record, it will be considered that 
the Secretary disposed of them upon the facts 
before him, thus precluding a determination that 
the Secretary erred as a matter of law with regard 
thereto. In the Arko Mining Co. case this Court 
considered this precise point and stated (72 F. (2d) 
190): 

* * * The item “general expense” is so 

indefinite that it would require proof to 
determine what actually was included under 
this head; and, in the absence of evidence 
on this point, it will be assumed that the 
Secretary disposed of this item on the facts 
before him; and, as the authority vested in 
the courts to review is confined solely to 
questions of law, the court is bound by the 
provision of the amendatory Act of Febru¬ 
ary 13, 1929, 45 Stat. 1166 *(50 U. S. C. A. 
Sec. 80 note), which provides that “the de¬ 
cision of the Secretary of the Interior on all 
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questions of fact shall be conclusive and not 
subject to review by any court.” 

So here, it is incumbent on the claimant to estab¬ 
lish that the Secretary erred as a matter of law. 
Since he has failed so to do the decision of the dis¬ 
trict court approving the Secretary’s decision with 
regard to these items should be affirmed. 

V 

The profits derived from the sale of ore produced during 
the stimulation period were properly considered by 
the Secretary in determining net loss 

This case is typical of a class of War Minerals 
claims in which the claimants have sought to estab¬ 
lish losses under the War Minerals Relief Act by 
making claim for money expended in the opera¬ 
tions without allowing credit for the profits which 
were received. In all of these cases the conten¬ 
tion is that claimant’s loss resulted from stimula¬ 
tion but that its profits did not. 

The specific objection raised here to the consid¬ 
eration of certain of the ore profits is that the ore 
in question was developed, or blocked out, by the 
claimant prior to stimulation and, therefore, that 
the profits from the sale of the ore were due to un¬ 
stimulated operations. It must be conceded that 
if the ore can be said to have been produced prior 
to stimulation the profits from, its sale were im¬ 
properly considered by the Secretary. Corre¬ 
spondingly, it is assumed that the claimant will 
concede that if the ore was produced during the 
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stimulated operations the profits from the sale 
thereof were properly considered by the Secretary. 

The Secretary considered and applied the profits 
from the sale of this ore in computing the net 
profits of the stimulated operations. It must be 
assumed, therefore, that the Secretary determined 
on the facts before him that the ore was produced 
during the stimulated operations. This assump¬ 
tion is only proper in view of the rule adopted and 
followed by the Secretary that the profits from 
unstimulated operations could not be taken to offset 
stimulated losses. This rule is expressed in the 
Secretary's decision in the claim of the Joan Min¬ 
ing Company No. 1147, quoted at page 37 of the 
appellant's brief. The determination of the Sec¬ 
retary that the ore was produced during the stimu¬ 
lated operations is a determination of a question of 
fact and therefore conclusive. 

Ignoring, however, the conclusive character of 
the Secretary's decision in this regard and conced¬ 
ing, for the purpose of argument, the facts to be as 
alleged here by the appellant, it appears that the 
ore in question was produced during the stimulated 
operations. It is admitted by the appellant that 
the ore was mined and sold and shipped after the 
date of stimulation and prior to the armistice. It 
seems that only the preparatory work was con¬ 
ducted prior to stimulation. In these circum¬ 
stances the production of the ore may properly 
be said to have occurred during the stimulated 
operations. 
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The appellant further objects to the considera¬ 
tion by the Secretary of profits received from the 
sale of certain ore admittedly developed, mined, 
and shipped after stimulation and prior to the 
armistice. This objection is based on the theory 
that the period of stimulation may be divided into 
two parts, one extending from April 1G, 1917, to 
March 22,1918, and the other from March 22,1918, 
to the date of the armistice. A profit was made 
through the sale of the ore in question which was 
produced during the first period. As a result of 
the expanded operations in the second period, a 
loss was sustained. The appellant contends that it 
was erroneous to offset the losses sustained in the 
second part of the stimulation period by the profits 
earned in the first part. 

The appellant’s contention in this respect is con¬ 
trary to the plain requirements of the act of March 
2,1919 (40 Stat. 1272,1274), under which the claim 
is made, which provides as follows: 

That the Secretary of the Interior be, and 
he hereby is, authorized to adjust, liquidate, 
and pay such net losses as have been suf¬ 
fered by any person, firm, or corporation, 
by reason of producing or preparing to pro¬ 
duce, either manganese, chrome, pyrites, or 
tungsten in compliance with the request or 
demand of the Department of the Interior, 
the War Industries Board, the War Trade 
Board, the Shipping Board, or the Emer¬ 
gency Fleet Corporation to supply the ur¬ 
gent needs of the Nation in the prosecution 
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of the war; said minerals being enumerated 
in the Act of Congress approved October 
fifth, nineteen hundred and eighteen, en¬ 
titled “An Act to provide further for the 
national securitv and defense bv encour- 
aging the production, conserving the supply, 
and controlling the distribution of those 
ores, metals, and minerals which have 
formerly been largely imported, or of which 
there is or may be an inadequate supply.” 

The said Secretary shall make such ad- 
justments and payments in each case as he 
shall determine to be just and equitable; 
that the decision of said Secretary shall be 
conclusive and final, subject to the limita¬ 
tion hereinafter provided; that all pay¬ 
ments and expenses incurred by said Secre¬ 
tary, including personal services, traveling 
and subsistence expenses, supplies, postage, 
printing, and all other expenses incident to 
the proper prosecution of this work, both in 
the District of Columbia and elsewhere, as 
the Secretary of the Interior mav deem es- 
sential and proper, shall be paid from the 
funds appropriated by the said Act of Oc¬ 
tober fifth, nineteen hundred and eighteen, 
and that said funds and appropriations shall 
continue to be available for said purpose 
until such time as the said Secretarv shall 
have fully exercised the authority herein 
granted and performed and completed the 
duties hereby provided and imposed: Pro¬ 
vided, however, That the payments and dis- 
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bursements made under the provisions of 
this section for and in connection with the 
payments and settlements of the claims 
herein described, and the said expenses of 
administration shall in no event exceed the 
sum of $8,500,000: And provided further, 
That said Secretary shall consider, approve, 
and dispose of only such claims as shall be 
made hereunder and filed with the Depart¬ 
ment of the Interior within three months 
from and after the approval of this Act: 
And provided further, That no claim shall be 
allowed or paid by said Secretary unless it 
shall appear to the satisfaction of the said 
Secretary that the expenditures so made or 
obligations so incurred by the claimant 
were made in good faith for or upon prop¬ 
erty which contained either manganese, 
chrome, pyrites, or tungsten in sufficient 
quantities to be of commercial importance: 
And provided further, That no claims shall 
be paid unless it shall appear to the satisfac¬ 
tion of said Secretary that moneys were in¬ 
vested or obligations were incurred subse¬ 
quent to April sixth, nineteen hundred and 
seventeen, and prior to November twelfth, 
nineteen hundred and eighteen, in a legiti¬ 
mate attempt to produce either manganese, 
chrome, pyrites, or tungsten for the needs 
of the Nation for the prosecution of the war, 
and that no profits of any kind shall be in¬ 
cluded in the allowance of any of said 
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claims, and that no investment for merely 
speculative purposes shall be recognized in 
any manner by said Secretary: And pro¬ 
vided further, That the settlement of any 
claim arising under the provisions of this 
section shall not bar the United States Gov¬ 
ernment, through any of its duly authorized 
agencies, or any committee of Congress here¬ 
after duly appointed, from the right of re¬ 
view of such settlement, nor the right to re¬ 
cover any money paid by the Government 
to any party under and by virtue of the pro¬ 
visions of this section, if the Government 
has been defrauded, and the right of re¬ 
covery in all such cases shall extend to the 
executors, administrators, heirs, and assigns 
of any party. 

That a report of all operations under this 
section, including receipts and disburse¬ 
ments, shall be made to Congress on or be¬ 
fore the first Monday in December of each 
year. 

That nothing in this section shall be con¬ 
strued to confer jurisdiction upon any court 
to entertain a suit against the United States: 
Provided further, That in determining the 
net losses of anv claimant the Secretarv of 
the Interior shall, among other things, take 
into consideration and charge to the claim¬ 
ant, the then market value of any ores or 
minerals on hand belonging to the claimant, 
and also the salvage or usable value of any 
machinery or other appliances which may 
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be claimed was purchased to equip said 
mine for the purpose of complying with the 
request or demand of the agencies of the 
Government above mentioned in the manner 
aforesaid. 

This act explicitly restricted the administrative 
authority of the Secretary in the adjustment and 
payment of war minerals claims. He was not per¬ 
mitted to allow all or any losses merely because 
their allowance would be just and equitable. He 
was limited to the adjustment and liquidation of 
net losses and in the determination thereof he was 
required to deal with such elements only as were 
indicated by the act, or such as were fairly and ap¬ 
propriately implied. 

It may be true that the claimant suffered a loss 
by reason of the expanding of the operation pur¬ 
suant to the further request of the Government 
on March 22, 1918. The war ended a compara¬ 
tively short time after the additional shafts were 
constructed and before any profit from the im¬ 
proved production facilities had been realized. It 
is probably true that had the additional shafts not 
been constructed the profits of the claimant would 
have been greater during the period from March 
22, 1918, to November 11, 1918. But it was the 
duty of the Secretary under the law to adjust, liqui¬ 
date, and pay only net losses. A determination of 
net losses precluded a division of the business 
operations into those which were profitable and 
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those which were unprofitable, and the allowance 
of the losses without regard to the profits. The 
entire operations of a claimant during the period 
of stimulation had to be considered and an award 
was justified in case, and to the extent, of a net 
loss for that period. 

There is no valid basis for the appellant’s con¬ 
tention that the stimulation period should be di¬ 
vided and considered separately. The War Min¬ 
erals Relief Act authorizes the Secretary to adjust 
net losses suffered by reason of producing one of 
the minerals named “in compliance with the re¬ 
quest or demand” of certain governmental agen¬ 
cies. The act merely provided for an alternative 
method of stimulation. Stimulation resulted from 
either a “request” or a “demand” by the Govern¬ 
ment, and there is no basis for saying that the 
stimulation resulting from a “request” differed 
from that which followed a ‘ ‘ demand. ’ ’ The stimu¬ 
lation period here began with the request on April 
16, 1917, and continued through to the armistice. 
Any subsequent request or demand by the govern¬ 
mental agencies was merely supplemental and 
could not effect a division of the stimulation period. 

When the claimant w-as requested on March 22, 
1918, to expand operations, there was put in motion 
an incidental agency connected wfith the prosecu¬ 
tion of an entire program whose purpose it was 
to produce a commodity necessary for the success- 
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ful operation of the World War. Therefore, the 
expanded operations were a part of the entire op¬ 
erations of producing or preparing to produce ore 
to meet the needs of the Government. The stimu¬ 
lation of any phase in that regard must necessarily 
be considered as a stimulation of the entire opera¬ 
tions with which it is associated. The bringing of 
a new factor into the scheme of ore production 
might, because of subsequent events, reduce the 
amount of income received and it is a doubtless fact 
that this very thing occurred in the instant case 
by reason of the sudden termination of the World 
War shortly after the additional shafts were con¬ 
structed ; but it is net losses with which the Secre¬ 
tary had to deal and with which he dealt, and he 
was required to draw his conclusions from what 
had occurred between the date of governmental 
stimulation and November 11,1918, the date of the 
armistice. 

A closely analogous situation existed in the case 
of Aguilera v. Ickes, 62 App. D. C. 226, 66 F. (2d) 
206 (1933). In that case the claimant had been 
stimulated by the Government to produce chrome 
and manganese ore and then subsequently was fur¬ 
ther stimulated to construct a railroad in connec¬ 
tion therewith. The claimant contended that the 
Secretary erred in offsetting the profits made prior 
to the request by the Government to construct the 
railroad against the losses incurred after the re- 
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quest. This Court approved the Secretary’s ac¬ 
tion, stating (66 F. (2d) 207) : 

It is contended by appellant that the re¬ 
quest to build a railroad and other appli¬ 
ances should be regarded as separate and 
distinct from the request to produce ore. 
It is urged that the company was making 
large profits prior to the time that it was 
requested to construct the railroad and other 
appliances, and that the losses which it sus¬ 
tained in the transaction through the build¬ 
ing of the railroad should not be offset 
against its profits from the mining and pro¬ 
duction of the ore. We are not impressed 
by this contention. The Secretary of the 
Interior, or his agents, were not authorized 
under the act to request or demand the con¬ 
struction of a railroad as an independent 
agency. It could only be requested as an 
adjunct or aid in the production of ore, and 
its cost could only be regarded as a part of 
the expenses incurred in the producing the 
ore. In computing the net losses, therefore, 
the loss resulting from the construction of 
the railroad and appliances must be consid¬ 
ered as a part of the entire operation of pro¬ 
ducing or preparing to produce manganese. 

The foregoing decision clearly discloses the atti¬ 
tude of this Court with regard to the severability 
of the stimulated operations. The Secretary’s de¬ 
cision in the instant case is entirely in accord with 
this decision. 
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CONCLUSION 

In view of the foregoing it is respectfully sub¬ 
mitted that the order of the district court filed 
March 25, 1938, should be affirmed. 
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The statement on page four of appellee’s brief as to 
the application of the decision in Ickes v. Cuyuna Min¬ 
ing and Investment Company, 69 Fed. (2nd) 662, to 
the instant case is based upon a misconception of the 
scope of that decision. It was claimed by the Secre¬ 
tary of the Interior in the instant case and the case of 
Crowley, as Receiver of the Cuyuna Minneapolis Iron 
Company v. Ickes, that the receiver could not maintain 
an action to recover the War Minerals Relief; but the 
claim was overruled and held unsound by this court. 
(See Crowley, as Receiver of the Cuyuna Minneapolis 
Iron Company v. Ickes, 83 Fed. 2nd 573, 65 App. 
D. C. 316.) 

(Note. In appellant’s brief, pp. 19, 21, the case of Crowley, receiver 
v. Ickes is erroneously cited as 63 Fed. (2nd) instead of 83 Fed. 
(2nd) 573.) 
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The short facts regarding the matter are these: 

The instant case and that of Crowley, as Receiver 
of the Cuyuna Minneapolis Iron Company v. Ickes, 
were tried together in June, 1932. The court filed its 
memorandum decision in the Cuyuna Minneapolis Iron 
Company case on February 21, 1933, and filed its 
memorandum decision in the instant case on June 20, 
1933. 

Thereafter the court in the case of Ickes v. Cuyuna 
Mining and Investment Company, 69 Fed. (2nd) 662, 
handed down its decision, holding, that the receiver, 
under the peculiar facts in that case, was not entitled 
to maintain an action to recover the War Minerals 
Relief. Thereupon counsel for the Government moved 
for a rehearing of the Cuyuna Minneapolis Iron Com¬ 
pany case under the erroneous view that it was ruled 
by the decisions in Ickes v. Cuyuna Mining and In¬ 
vestment Company, and the trial court, on that ground, 
granted the motion and entered a final order dismiss¬ 
ing the petition. On appeal by the receiver this court 
rendered a reversal decision restoring the trial court’s 
memorandum decision in the Cuyuna Minneapolis Iron 
Company case. 

The Merritt Development Company and the Cuyuna 
Minneapolis Iron Company had the same officers and 
were under the same management (R. p. 46); the pro¬ 
ceedings of the motion for a rehearing in the Cuyuna 
Minneapolis Iron Company case, and said appeal 
therein, were had and treated by the parties thereto 
as a test case in and for the instant action; and upon 
and as a result of said reversal decision of this court 
(83 Fed. (2nd) 573), the decree was entered in the 
instant case on March 25, 1938 (R. p. 77), in accord¬ 
ance with said memorandum decision (R. p. 64). 
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ARGUMENT. 

I. 

THE DECISION OF THE SECRETARY OF THE IN¬ 
TERIOR ALLOWING THE SUM OF $19,458.98 AS 
RENTAL FOR THE MINE, SHAFT NO. 1, WAS 
NOT AN ADJUSTMENT OF CLAIMANT’S CLAIM 
FOR REIMBURSEMENT FOR LOSS OF THE 
MINE, BUT WAS, IN EFFECT, AN APPROVAL 
AND CONFIRMATION OF THE COMMISSION’S 
REPORT REJECTING THE CLAIM AS NOT RE¬ 
IMBURSABLE UNDER THE ERRONEOUS RULE 
REGARDING PROPERTY LOSSES. 

1. The rejecting of claimant’s claim for reimburse¬ 
ment for loss of the mine, Shaft No. 1, was con¬ 
firmed by the assistant secretary’s final decision. 

Commissioner Briar in assigning the reason for re¬ 
jecting claimant’s claim for reimbursement for loss of 
its mine, in his memorandum or report (R. p. 49) says: 

“It is not the purpose to permit claimants or 
attorneys to get around the rule as to purchase 
of property * * *.” 

The assistant secretary in adopting the commis¬ 
sioner’s report rejecting claimant’s claim for loss of 
the mine, definitely approved such rejection by award¬ 
ing claimant said sum of $19,458.98, which was ex¬ 
pressly designated as rental for the use of the mine 
and mining equipment. In the final decision of the 
assistant secretary the award of said sum of $19,458.98 
was made and stated (R. p. 57) as follows: 

“Rental of improvements and machinery on 
the property April 15, 1917—$19,458.98.” 

The records show that claimant’s expenditures be¬ 
tween June 1,1916, and April 1,1917, in constructing, 
developing and equipping the mine was $123,310.01 
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(R. p. 56); that the expenditures from April 1st to 
April 15, 1917, for that purpose were $5,165.49 (R. p. 
76); and that the mine, represented by and embodying 
these expenditures in the total amount of $128,336.76, 
was afterwards lost. The only consideration or at¬ 
tention which the secretary gave to the loss of these 
expenditures was to reject them as not a reimbursable 
loss under the rule as to property losses (R. pp. 49, 
61). 

The rejection of claimant’s loss of its mine by the 
commissioner (R. p. 49) was confirmed by the above 
entry in the final decision by the assistant secretary, 
showing that the $19,458.98 was allowed as rental 
for the use of the mine (R. p. 61). 

To hold that the $19,458.98 was allowed as payment 
of the $128,336.76 representing the expenditures for 
and loss of the mine, would be to ignore the plainest 
meaning of the word “Rental”, as expressing the sec¬ 
retary’s rejection of claimant’s claim for reimburse¬ 
ment for loss of the mine. Nor was the secretary’s 
denial of claimant’s right to reimbursement for such 
loss any the less a rejection of claimant’s claim, be¬ 
cause the rejection was based upon the unsound and 
illegal rule of the department that property losses are 
not reimbursable under the act. As was said in Wil¬ 
bur, ex rel. Chestatee Pyrities and Chemical Corpora¬ 
tion, 288 U. S. 97,100: 

“The item based on the purchase price of equip¬ 
ment and machinery was rejected because ‘to al¬ 
low for its purchase would be in fact to allow for 
purchase of property’. The secretary’s decision 
rested upon an erroneous conclusion as to a point 
of law which arose in the adjustment of the claim. 
His view of the law thus announced and long held 
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by the department met disapproval in Wilbur v. 
Vindicator and Consolidated G. M. Company, 284 
U. S. 231.” 

2. Claimant’s claim for reimbursement for loss of its 
mine, Shaft No. 1, was not only rejected in its en¬ 
tirety, but there were no facts upon which to base a 
part payment of the claim. 

Admitting for argument only that claimant’s claim 
was not rejected, the allowance of $19,458.98 as rental 
for the mine can not be construed as a prorated pay¬ 
ment of part of the loss of the mine, for the further 
reason that there was no development after Novem¬ 
ber 11, 1918, to afford a basis for prorating the loss 
of the using up and expenditure of the mine, Shaft 
No. 1, represented by and embodying said prestim¬ 
ulation expenditures; and, therefore, the case of Arko 
Mining Co. v. Ickes, 72 Fed. (2nd) 184, 63 App. D. C. 
relied upon by appellee, is not in point. 

The reason for prorating the loss in the Arko case 
was stated by the court as follows: 

“Following the armistice, ore yielding $6,000 
was produced. The cost of development, there¬ 
fore, should be distributed over the total produc¬ 
tion to date.” 

The record in the instant case does not show that 
any ore was developed after the armistice, and the 
large amount of developed ore then on hand is an 
eloquent statement of the reason why none was there¬ 
after developed. Franklin W. Merritt in his affidavit 
(R. p. 75) says: 

“In the ordinary operation of the property 
shafts 2, 3 and 4 would not have been necessary. 
By these otherwise unnecessary developments af¬ 
fiant so prepared the property that had the need 
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continued a production of 250,000 or 300,000 tons 
of high grade manganiferous ore could have been 
mined and shipped from the property.” 

In paragraph 47 of the petition it is alleged: 

“That immediately after the close of the war, 
said company continued in business for a time in 
its effort to dispose of the said ore tonnage de¬ 
veloped and made available for use of the Gov¬ 
ernment in obedience to its said peremptory de¬ 
mand; but that by reason of the collapse of the 
market for manganese ore, and the great loss 
which it sustained, as aforesaid, said company 
was unable longer to continue in business * * 

3. Admitting further for argument only, that claim¬ 
ant’s claim was not rejected; and admitting for 
argument only, that the company developed ore 
after the armistice, there was no ground upon 
which to base a part payment of the claim, for the 
further reason that the mining operation in which 
the mine. Shaft No. 1, was used up and expended, 
was a Government operation. 

The company’s mining operation was converted into 
a Government operation (a) by the stimulation of 
April 15, 1917, by which the company’s plan and pur¬ 
pose of developing only sufficient ore to finance the 
stripping of the property, was abandoned to meet the 
immediate, urgent needs of the Government, and (b) 
by the government’s peremptory demand or requisi¬ 
tion March 22,1918. 

The mine, Shaft No. 1, having been used up and ex¬ 
pended in the Government operation, the expenditures 
for the development of the mine were in effect govern¬ 
ment expenditures, while ore developed after the armis¬ 
tice—admitting for argument only that ore was de¬ 
veloped after the armistice—would have been the com- 
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pany’s private enterprise. Therefore the prorating of 
the developing costs of the government’s operation 
upon the costs of the company’s post armistice devel¬ 
opment—had there been any—would have been in¬ 
equitable and unjust. 

It clearly appears, that the stimulation of April 16, 
1917, by changing the company’s plan and purpose; 
and the Government’s peremptory demand of March 
22, 1918, by ordering the costly expanded develop¬ 
ment operations, converted the company’s mining 
operations into a government operation. 

The company’s plan and purpose in acquiring the 
mining property was to strip the property in prepara¬ 
tion for an open pit mining operation, “acknowledged 
to be the only feasible manner of taking out ore in 
peace times” (R. p. 49). In the affidavit of Franklin 
W. Merritt (R. p. 75) it is said: 

“It had always been the intention of the com¬ 
pany to strip this property and operate it as an 
open pit mine in order to increase production and 
reduce costs. For that reason it was intended to 
conduct the first operations on a limited scale, 
sufficient only to prove the grade and quality of 
the ore, and as soon as a contract for a large ton¬ 
nage had been obtained to use such contract as 
the means of financing the stripping of the prop¬ 
erty. The said properties are ideally adapted for 
stripping, carrying a light overburden of only 
43 to 72 feet.” 

And in said affidavit (R. p. 74) said Merritt states 
that at the meeting of said Merritt with Mr. J. L. 
Replogle of the War Industry Board and Messrs. 
Leith and Spurr of the Shipping Board on March 22, 
1918— 
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“Said Franklin W. Merritt was ordered to do 
everything within the power of the company to 
produce every ton of manganese ore possible re¬ 
gardless of cost or consequences, and was fur¬ 
ther informed that were not every effort exerted 
and results obtained, the Government would take 
over and operate the property itself.” 

4. The recognition or admission of the amount of 
claimant’s loss of prestimulation or capital ex¬ 
penditures is not and never was the sum of 
$38,567.26 mentioned in appellee’s brief, page 5. 

The record shows that claimant’s claim by reason 
of the using up and expenditure of its mine, Shaft 
No. 1, representing and embodying the expenditures 
for its development, construction and equipment, was 
$128,336.76 (R. p. 20), made up of expenditures from 
June 1, 1916, to April 1, 1917, amounting to 
$123,316.01 (R. p. 56), and expenditures from April 
1 to April 16, 1917, amounting to $5,165.41 (R. p. 76). 

After the commissioner’s report dated October 18, 

1922, rejecting claimant’s said claim of loss, and be¬ 
fore the secretary’s final decision, dated January 26, 

1923, confirming the commissioner’s report, a number 
of hearings or interviews were had before and with 
the secretary and his representatives at which the 
former attorneys for claimant endeavored to have its 
said claim for said prestimulation or capital losses 
allowed. After this endeavor failed, claimant’s at¬ 
torneys sought to obtain a compromise settlement; 
“but that said company, in then urging the com¬ 
promise settlement of its claim, did not intend to 
amend its claim, and did not amend it nor waive claim¬ 
ant’s right to demand payment of said claim in full” 
(R. p. 15). 
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Any contention which counsel for claimant may 
have made for $38,567.26, as an increase of the amount 
offered as rental, was due to the secretary’s error of 
law in rejecting said claim of loss, and was made in 
an effort to effect a compromise settlement. This offer 
of compromise settlement was not an amendment by 
claimant of the amount of its rejected claim of loss. 

5. The statement in appellee’s brief, page 5, that the 
final decision recognizes a loss of $19,458.98, is 
not supported by the record. 

The record shows that the allowance of said sum of 
$19,458.98 rental was paid, not as recognizing or ad¬ 
mitting any loss, but as a small token of sympathy 
for the rejection by the secretary of said claim of loss. 
The commissioner in rejecting the claim for loss stated 
as the ground of the rejection: 

“It is not the purpose to permit claimants or 
attorneys to get around the rule as to purchase of 
property* * *” (R. p. 49). 

That sympathy for the hardship to claimant from 
the application of the erroneous rule upon which the 
rejection of so large a claim of loss was based, was 
the motive and reason for the allowance of said sum 
of $19,458.98 rental, clearly appears from the final de¬ 
cision in which the assistant secretary in confirming 
the commissioner’s report, says: 

“The auditor’s report suggests sympathetic 
consideration of the question of depreciation or 
rental allowance in view of the value of the com¬ 
pany’s property for war-time production, the 
large amount of ore that was mined and the fact 
that the whole scheme of operation was eventu¬ 
ally altered because of war needs” (R. p. 56). 
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Accordingly the secretary in his final decision cred¬ 
ited said amount in the summary statement on page 
57 of his final account as follows: 

“Rental of improvements and machinery on 
property April 15,1917—$19,458.98” 

THE ALLOWANCE OF SAID SUM OF $19,458.98 IS NOT A REC¬ 
OGNITION OR ADMISSION OF LOSS, BUT AN ADMISSION OF 
A CLAIM OF LOSS. 

If the allowance of $19,458.98 as rental for said 
mine, Shaft No. 1, and its equipment should be held to 
be a recognition of the loss of the mine, it would nec¬ 
essarily be a recognition of the loss of the entire prop¬ 
erty, since rental relates to and covers the property in 
its entirety. And should it be held that recognizing 
the loss of the mine and the expenditures for its de¬ 
velopment and equipment is a determination of fact 
allowing loss, it would necessarily follow that such 
determination includes an allowance of the entire loss 
subject only to deductions, if any. We have already 
pointed out that there are no deductions, since there 
was no post armistice production upon which to pro¬ 
rate said expenditures. But the secretary rejected 
the claim and did not consider the matter of post 
armistice operations. 

Since the allowance of the $19,458.98 as rental came 
about as the result and product of a sympathetic con¬ 
sideration for the hardship to claimant of the rejec¬ 
tion of his claim, we think that the error of such re¬ 
jection is in no wise cured by the small token pay¬ 
ment which so conclusively established both the re¬ 
jection and the ground of rejection of the claim. 
“The secretary’s decision was made to rest upon an 
erroneous conclusion as to a point of law”. (See Wil- 
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bur v. Chestatee Pyrities and Chemical Corporation, 
288 U. S. —97, 100); Wilbur v. Vindicator and Con¬ 
solidated Gold Mining Company, 284 U. S. 231. 

n. 

APPELLEE’S CONTENTION THAT THE ENTIRE 
AMOUNT OF CLAIMANT’S CLAIM FOR PRE¬ 
STIMULATION EXPENDITURES AND TAXES, 
WHICH WERE DISALLOWED, WERE DISAL¬ 
LOWED AS A DETERMINATION OF FACT, IS 
UNSOUND. 

1. The allowance of a part of a claim for prestimula¬ 
tion expenditures or taxes, as a determination of 
fact, is consistent with the disallowance as a mat¬ 
ter of law of the whole or a portion of the balance 
of the claim. 

Wilbur v. Chestatee Pyrities and Chemical Cor¬ 
poration, 288 U. S. 97,100. 

Wilbur v. Vindicator and Consolidated G. M. Co v 
284 U. S. 231. 

The contention in appellee’s brief, page 16, that the 
disallowance of claimant’s loss of prestimulation ex¬ 
penditures, and a large part of its claim of loss of 
taxes, was proper, on the ground that the loss or part 
of loss disallowed was devoted to operations after 
stimulation, is not supported by the record. 

Admitting for argument only that there were op¬ 
erations after armistice upon which to allocate or 
prorate the prestimulation or capital expenditures, 
that would not account for the disallowance of all of 
claimant’s loss of $27,544.84, for the taxes for 1917 
and 1918 except $3,228.22 (R. pp. 27, 54). The ratio 
of the part of the claim for loss of taxes allowed, to 
that disallowed, is as $3,228.22 to $24,316.68, or ap- 
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proximately 1 to 8. During the stimulation period 
50,000 tons of manganiferous ore was developed (R. 
pp. 24, 65); and the theory that $24,316.68 of claim¬ 
ant’s loss for taxes was disallowed as a determination 
of fact on the ground of its being allocated or pro¬ 
rated upon post stimulation operation, requires as a 
supporting assumption of fact, that there was a post 
stimulation production of 400,000 tons of ore; which is 
quite absurd. 

Appellee’s prorating or allocating theory, there¬ 
fore, as the basis of his claim that the entire $24,316.68 
of claimant’s claim for loss of taxes was disallowed as 
a determination of fact, instead of as the result of the 
errors of law in assignment of errors numbered 20-29 
(R. pp. 84, 85), not only leads to an absurd conclu¬ 
sion, but is repugnant to the principle that the disal¬ 
lowance of an item of a claim in a final decision of the 
secretary may rest “upon an erroneous conclusion as 
to a point of law arising in the adjusting of the claim” 
(See Wilbur v. Chestatee Pyrities and Chemical Cor¬ 
poration, 288 U. S. 97,100). 

Loss sustained in payment of taxes are recoverable 
losses (See decision in Wilbur v. Chestatee Pyrities 
Chemical Corporation, 61 App. D. C. 212, cited in ap¬ 
pellant’s brief, p. 59). This principle or rule is mod¬ 
ified only by the statement in said decision that the 
principle or rule there laid down “does not, however, 
necessarily mean that the entire tax * * * may be re¬ 
covered, but the difference between the tax paid * * * 
prior to the stimulation period and the tax paid during 
that period on the same property.” 

This principle in the Chestatee case was enunciated 
as a definite rule for the guidance of the secretary, 
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and to take the place of the indefinite expression in the 
final decision in the instant case (R. p. 54) as follows: 

“The department believes, where an increase 
of taxes occurs because of expansion of an opera¬ 
tion as the result of stimulation, that the in¬ 
creased assessment or levy should be treated as 
an allowable operation expense.” 

Under the principle and rule in the Chestatee case 
the fact of the increase of the tax paid for the period 
of stimulation, over that for the period prior thereto, 
establishes such payment as a recoverable loss and 
claimant has the right to recover the amount of the 
increase of the tax for the year 1917 over that for the 
year 1916, and the increase of the tax for the year 
1918 over the year 1916, without regard to the above 
statement in the final decision of the secretary (R. 
p. 54). 

But admitting for argument only that said state¬ 
ment of the assistant secretary has not been over¬ 
ruled and superseded by the principle and rule in the 
Chestatee case, claimant is entitled to recover the 
amount of the increase of the taxes for the years 
1917 and 1918, respectively, over that of the year 
1916. Neither the rule in the Chestatee case, nor the 
statement of the assistant secretary in the decision 
in the instant case, are applicable to the peculiar 
facts in the instant case, because compliance with the 
stimulation of April 16, 1917, and the peremptory de¬ 
mand of March 22, 1918, required the changing of the 
company’s plan and purpose, thereby making the 
mining operation a government operation (appellant’s 
brief, pp. 59-65). 

The assessment for the taxes for any year, under 
the Minnesota statutes, is made in May and June of 
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the previous years; and the tax becomes payable on 
the first Monday of the year following the date of the 
assessment. The tax takes its name from the year 
it becomes payable and may be paid on or before May 
31st of that year; and the revision of the tax for any 
year to apply on increased tonnage rate, may be made 
at any time before the tax is paid (Gen. Stats. Minn. 
1913, Sections 1975,1985,1973, 2062, 2171). 

The increase of the tax for the years 1917 and 1918 
over the tax for 1916, was made in 1917, and was due 
to an increased ore valuation based upon the increase 
of the tonnage rate from 12 cents to 75 cents per ton 
(R. pp. 57, 58). The tax for 1917 became a lien from 
its revision in 1917 and was then paid (G. S. Minn. 
1913, Sec. 2171), and the tax for 1918 became a lien at 
the date of its assessment (G. S. Minn. 1913, Sec. 2171) 
and was paid in 1918 not later than May 31. The date 
of stimulation was April 16,1917; and under the prin¬ 
ciple and rule of the Chestatee case the increase of the 
tax for 1917 over that for 1916, and the increase of 
the tax for 1918 over 1916, are recoverable losses. 

And this conclusion is confirmable with said state¬ 
ment in the final decision of the assistant secretary, 
since the increase of the tax for 1917, over that for 

1916, based on the revision of the assessment in 1917 
(R. pp. 57, 58), was due to the expanded operation in 
the last part of April and in May, 1917, after the open¬ 
ing of lake shipping, and to the removing from the 
ground and shipping the 50,000 tons of ore blocked out 
and developed in the winter of 1916 and 1917, this 
operation being due to the stimulation of April 16, 

1917, which changed the original plan and purpose of 
the company and greatly expanded its operations (R. 
p. 74). 
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And the fact that the increase of the tax for 1918 
over that of 1916 is a recoverable loss under said prin¬ 
ciple laid down in the Chestatee case is also conforma¬ 
ble with said statement of the assistant secretary in 
the final decision in the instant case, since the in¬ 
crease of the tax for 1918 over that for 1916, was due 
to said expanded operation during the last of April 
and May, 1917, and the other operations prior to the 
assessment of the tax for 1918. 

2 . The claim of counsel (See appellee’s brief, pp. 17, 
18), that the amounts disallowed in the final deci¬ 
sion were disallowed on the basis of allocating or 
prorating the capital expenditures upon claimant’s 
prestimulation and post stimulation mining opera¬ 
tions is unsupported by the record. 

(a) THE CLAIM AS TO PRESTIMULATION OPERATIONS. 

Claimant’s operations prior to April 16, 1917, con¬ 
sisted entirely in developing, constructing and equip¬ 
ping its mine, Shaft No. 1, and in blocking out and de¬ 
veloping in the winter of 1916 and 1917, 50,000 tons 
of ore in accordance with the company’s plan and 
purpose of limiting its mining operation to producing 
sufficient ore only to finance the stripping of the prop¬ 
erty. In order to comply with stimulation and meet 
the needs of the Government, it was necessary for the 
company to abandon its said purpose and plan and to 
conduct said mining operations on a larger scale than 
the company had intended (R. pp. 4, 75). Accordingly 
said 50,000 tons were removed from the ground and 
shipped, and the proceeds therefrom expended as the 
company’s property, in the enlarged operation for 
the benefit of the Government. 
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The secretary in his final decision off-set the pro¬ 
ceeds of the entire ore production, including said 
50,000 tons, which represent the company’s prestim¬ 
ulation operations, against the total expenditures (R. 
pp. 56, 57); and, having thus applied them, the secre¬ 
tary could not and did not, in his final decision, dispose 
of any of claimant’s disallowed losses or any part 
thereof, by allocating or prorating them upon its pre¬ 
stimulation operations, but rejected them through 
erroneous conclusions of law (Wilbur v. Chestatee 
Pyrities and Chemical Corporation, 288 U. S. 97,100). 

(b) COUNSEL’S CLAIM THAT THE AMOUNTS DISALLOWED 
WERE DISALLOWED ON THE BASIS OF ALLOCATING OR 
PRORATING THE CAPITAL EXPENDITURES UPON PRO¬ 
DUCTION AND OPERATIONS BY THE COMPANY AFTER 
THE ARMISTICE IS ALSO UNSUPPORTED BY THE RECORD. 

This contention is based on the claim (see appel--^Mi> 
•tent's brief, pp. 17,18) that there was no salvage, and 
that, in considering that subject, the secretary deter¬ 
mined usuable value. 

But the record shows that the secretary, in consid¬ 
ering the value of the machinery and equipment, found 
the value to be “salvage value”, and not “usable 
value” (R. pp. 50, 56, 57, 61). A “salvage value” was 
placed upon the property by the auditor and chief 
engineer, and adopted by the secretary. The as¬ 
sistant commissioner in his report (R. p. 50) says: 

“The auditor and chief engineer are in prac¬ 
tical agreement as to the salvage value which 
should be placed on the machinery and equip¬ 
ment.” 

The salvage value of the property as found by the 
auditor and chief engineer and determined by the as- 
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sistant commissioner, was approved and confirmed by 
the secretary (R. pp. 56, 57). 

The records do not show that the company con¬ 
tinued its operations or produced any ore after Novem¬ 
ber 11,1918, and it would have been worse than useless 
to do so, because at the armistice, through obedience 
to the Government’s peremptory demand or requisi¬ 
tion, the company had developed, blocked out and 
made ready for removal from the ground over 200,000 
tons of ore (R. p. 75), and for the further reason that 
at the armistice the demand for and market value of 
manganese ended and did not revive (R. p. 65). 

In his petition herein (R. p. 35) the receiver al¬ 
leges— 

“That immediately after the close of the war 
said company continued in business for a time in 
its effort to dispose of said ore tonnage develop¬ 
ed and made available for the use of the Gov¬ 
ernment in obedience to its peremptory demand; 
but that by reason of the collapse of the market 
for manganese ore, and the great loss which it 
sustained, as aforesaid, said company was, un¬ 
able longer to continue in business * * 

The secretary could not and did not in his final deci¬ 
sion dispose of any of claimant’s disallowed losses 
by allocating or prorating them upon the company’s 
fruitless effort for a short time after the armistice, 
to sell ore, which it had developed, blocked out and 
made ready for removal from the ground before the 
armistice, but rejected them through erroneous con¬ 
clusions of law (Wilbur v. Chestatee Pyrities Chemical 
Corporation, 288 U. S. 97,100). 
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m. 

REPLY TO APPELLEE’S ANSWER TO THE COM¬ 
PANY’S CLAIM OF LOSS OF ITS MINING RIGHTS 

AND LEASES. 

1. The company’s loss of its mineral rights and leases 
is recoverable notwithstanding it purchased them 
with capital stock of the company. 

The stimulation by the published appeal of April 
16, 1917, and the peremptory demand of March 22, 
1918, changed the company’s mining operation to a 
Government operation and caused the loss (R. pp. 
74,4). 

The leases, being of land containing an exceptionally 
large and valuable ore body, were of even greater im¬ 
portance and value to claimant than was the land ac¬ 
quired in the Vindicator case; and it is the value of 
the property, and its adaption to the Government’s 
war time needs, rather than the kind of money or 
money value used in acquiring the property, which 
makes property loss a recoverable loss (Wilbur v. 
Vindicator Consolidated Gold Mining Company, 284 
U. S. 231). 

The transaction of paying for the leases with capi¬ 
tal stock of the company is practically the same as 
though the company had sold the stock for cash and 
paid for the leases with the proceeds. The stock sold 
at the rate of 165,000 shares for $135,000, or 81% 
cents per share (R. p. 74), and therefore the price 
paid for the mining rights and leases was $135,000.00. 

No claim for loss is made for the discount in dis¬ 
posing of the 165,000 shares of stock for $135,000, and 
the case Arco Mining Co. v. Ickes, 63 App. D. C. 321, 
72 Fed. (2nd) 189, is not in point. 
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2. The claim for loss of mining rights and leases is 
not based on the ground that the ore body was 
depleted by the removal of ore by claimant, as 
claimed in appellee’s brief, pages 23,24. 

Claimant’s claim for loss of mining rights and leases 
is based on the ground that the secretary erred in 
holding as a matter of law, that petitioner’s leases 
and mineral rights are valueless, for the reason that 
such holding is contrary to the undisputed and un¬ 
questioned facts (see 28th assignment of errors, R. 
p. 85); and in holding as a matter of law that said 
claim was not a reimbursable loss, on the ground and 
for the alleged reason that it was not a depletion (see 
29th assignment of error, pp. 85, 86). 

This item of claimant’s claim No. 1237 as filed with 
the Secretary of the Interior, and as set forth in 
paragraph XVIII, XIX, XXI and XXXI of the petition 
(R. pp. 13, 14, 21), and admitted in paragraph 18 of 
the answer (R. p. 59), is not for depletion of the mines 
by the removal of ore under the leases, but for the loss 
of the leases themselves and the mining rights there¬ 
under and for damage to the mines by the hurried 
method of mining required by the peremptory demand 
of the Government. 

The losses designated as “A losses” (R. pp. 13, 14, 
21), as stated in said paragraph XIX (R. p. 14), sets 
forth the claim here under consideration, as— 

“The net loss by said company of its leases and 
mineral rights”; 
and in said pararaph XXXI as— 

“Loss by injury to mineral rights 

by damage to mines.$ 75,000.00 

Loss of leases and remaining 
values of mining rights.$175,000.00” 
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In paragraph XXXII of the petition (R. p. 22), it is 
alleged that said A Losses and B Losses are proven 
by the record of the claim, including certain affidavits. 
Among the affidavits referred to is that of Franklin 
W. Merritt (R. p. 75), in which it is stated in proof of 
the claim of $75,000.00 for damage to the mines, 
that— 

“Due to the honey-combing of the properties 
by reason of the several shafts and the various 
levels from these shafts, it is now a very serious 
question whether it would ever be feasible to 
strip the property.” 

This damage to the leasehold interest is also re¬ 
ferred to in the report of the assistant commissioner 
(R. p. 50). 

The assistant secretary in his final decision (R. 
p. 55) says— 

“It is contended by counsel that an allowance 
should be made for mine depletion.” 

Such contention was made after the assistant secre¬ 
tary had announced his rejection of the company’s 
claim for loss of leases and remaining mining rights 
and damages by honey-combing the mines, as an 
offer for a compromise settlement. It is alleged in the 
petition (R. p. 35)— 

“That said company in so urging such settle¬ 
ment * * * did not intend to amend its claim, and 
did not amend it, nor waive its right to demand 
payment of said claim in full.” 

The argument of counsel that a claim for depletion, 
in the narrow meaning of loss as the result of re¬ 
moval of ore from the mine, would not be compensa¬ 
ble, is beside the point. Claimant makes^ no such 
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claim; and the conclusion of the assistant secretary in 
his final decision (R. p. 55), rejecting claimant’s 
claim for loss of leases and remaining mining rights 
on the ground that ‘‘a deduction for depletion can not 
be admitted”, was an error of law (see 29th assign¬ 
ment of error, R. pp. 85, 86). 

This conclusion of the secretary is not removed from 
the class of errors of law, because it might properly 
have been applied to a loss by depletion, as the result 
of removal of ore from the ground under the leases, 
had claimant made such a claim. It was an error 
of law to reject claimant’s said claim on a ground 
which would have been applicable only to a different 
claim. As was said by this court in the Chestatee 
case: 

“The secretary’s decision rested upon an er¬ 
roneous conclusion as to a point of law which 
arose in the adjustment of the claim.” 

Wilbur v. Chestatee Pyrities and Chemical Cor¬ 
poration, 288 U. S. 97,100. 

IV. 

REPLY TO APPELLEE’S ANSWER TO THE COM¬ 
PANY’S CLAIM OF LOSS OF EXPENDITURES 
FOR PART OF OFFICE RENT, PART OF EX¬ 
PENSE OF F. W. MERRITT, M. MITCHELL AU¬ 
DIT REPORT, AND STOCK SALES COMMIS¬ 
SION. 

These items were admitted in audit (R. pp. 18, 52, 
53), and set forth by the Government auditor in his 
report, Exhibit D, paragraphs 6, 7, 10 and 13, under 
the heading of organization and financing expendi¬ 
tures, and other general expenses. Counsel for claim¬ 
ant in stating these items in the Index or Appendix to 
this brief in the lower court, used the same name to 
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designate the items as that used by the auditor. In 
so doing, however, counsel did not use the nomencla¬ 
ture adopted by the department, to characterize the 
items, nor waive the right to claim that the items are 
not properly or correctly characterized by that name; 
but argued and now argues, that the merit of each 
item depends not upon the name given it by the de¬ 
partment, but upon the fact of its being a loss suf¬ 
fered by claimant by reason of producing or pre¬ 
paring to produce manganese. 

The 30th assignment of error (R. p. 86) is: 

The secretary erred as a matter of law in not 
holding that the amounts expended for these 
items, and subsequently lost, constitute items of 
net loss within the meaning of said Section 5 of 
said act as amended. 

The 31st assignment of error (R. p. 86) is: 

The secretary erred in holding as a matter of 
law that the amounts expended by petitioner as 
stated in said 30th assignment of error, and sub¬ 
sequently lost, are not a reimbursable loss under 
the law, since such holding is based on the un¬ 
tenable ground (a) that they are financing and 
promotion expenses, and (b) that they are not 
operating expenses. 

These items were admitted in audit but set aside 
by the Government auditor “under the rules and regu¬ 
lations” (R. pp. 18, 60), and thereafter rejected as 
not allowable losses (R. p. 50). 

The assistant secretary in his final decision ap¬ 
proves the auditor’s report, and states as his ground 
for rejecting the items for office rent and expenses of 
F. W. Merritt: 

“It was impossible from the face of the vouch¬ 
ers to segregate with certainty the expenses 
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which had been incurred on account of financing 
or promotion and on account of promotion ex¬ 
cept where trips had been made to Pittsburgh or 
to the mines” (R. p. 52). 

The Government’s stimulation of April 16, 1917, 
which required the company to change its plan and 
purpose to meet the Government’s needs, and the 
Government’s peremptory demand of March 22, 1918, 
for the production of every ton of ore possible regard¬ 
less of costs or consequences, required for the carry¬ 
ing on of the expanded quasi Government operation, 
the raising of money by the sale of stock of the com¬ 
pany, and the trips of the president of the company to 
Pittsburgh were for that purpose. 

It may have been difficult “to segregate with cer¬ 
tainty” the expense for financing and the expense of 
operation; but the expense of financing the carrying 
on of the operation was as essential to the enterprise 
as the expenses of operation; and there appears to be 
no sound reason for segregating them at all. 

The assistant secretary states as the ground for re¬ 
jecting the item for M. Mitchell audit report: 

“The report is merely a complete resume of the 
history, organization, operation and accounts, to¬ 
gether with balance sheet, etc., for the period be¬ 
fore mentioned. Under the circumstances it could 
only be inferred that it was for the information 
and enlightenment of the officers and stockholders 
* * Under the circumstances this item is be¬ 
lieved inadmissible as a legitimate operating ex¬ 
pense within the meaning of the relief act” (R. 
p. 53). 

The audit report was made in April, 1918, after the 
Government’s peremptory demand of March 22, 1918, 
(R. p. 74), by which the company was— 
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“Ordered to do everything within the power of 
the company to produce every ton of manganese 
ore possible regardless of costs or consequences, 
and was further informed that were not every 
effort exerted and results obtained, the Govern¬ 
ment would take over and operate the property 
itself.” 

This demand or requisition so greatly expanded the 
operation that the assistant commissioner says of it: 

“In this claim (the Merritt Development Com¬ 
pany) the expenditures and production were 
enormous. The ore sales during the war mounted 
into the hundreds of thousands of dollars” (R. 
p. 47). 

At the time of so great an expansion of the mining 
operation it was proper and necessary that an audit 
report should be made to enable the officers better to 
perform their administrative duties. 

Appellant claims that the expenditures for office 
rent, for the expenses of the president of the company 
in services necessary to the continuing of the enter¬ 
prise, for the audit report for the enlightenment and 
information necessary to assist the officers in their 
administrative work, and for stock sales commission, 
which were necessary to raise money to finance the 
continuance of the mining operations (R. p. 74), were 
reimbursable losses. The amount of each of these 
items of loss “was necessarily expended in connection 
with carrying on the enterprise” (Wilbur v. Chestatee 
Pyrities and Chemical Corporation, 61 App. D. C. 212, 
213, and other cases cited in appellant’s brief, pp. 
75-81). 
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V. 

REPLY TO THE CLAIM OF COUNSEL (APPEL¬ 
LEE’S BRIEF, PP. 27, 28), THAT THE SECRE¬ 
TARY DID NOT ERR AS A MATTER OF LAW 
(R. P. 57) IN APPLYING THE PROFITS FROM 
THE 50,000 TONS OF ORE DEVELOPED, BLOCK¬ 
ED OUT AND MADE AVAILABLE FOR USE 
PRIOR TO STIMULATION, TOWARDS PAYMENT 
OF THE EXPENDITURES DURING THE PERIOD 
OF STIMULATION (SEE ASSIGNMENT OF ER¬ 
RORS 6th to 12th, R. pp. 81, 82). 

1. Appellee’s theory that the development and block¬ 
ing out of the 50,000 tons was merely a prepara¬ 
tory operation is unsound. 

The amount of claimant’s profits from said 50,000 
tons are shown by the company’s books of account and 
the evidence (R. pp. 19, 42). 

The records show (R. p. 57), and counsel admits 
(appellee’s brief, p. 28), that the profits from said 
50,000 tons developed and blocked out prior to the 
stimulation period, were applied or off-set upon the 
expenditures of stimulation period. 

The expenditures in producing said 50,000 tons of 
ore in the period of stimulation, the cost of removing 
them from the ground, together with the cost of re¬ 
moving from the ground the 50,000 tons developed, 
blocked out, and thereby made available for use, 
prior to the period of stimulation, amounted in all to 
$293,398.24 (R. p. 43). This amount with the ex¬ 
penditures under the peremptory demand of March 22, 
1918, makes the grand total $537,044.21 (R. p. 56). 

The ore sales for said 100,000 tons of ore was 
$497,200.00, and the company’s profit approximately 
$203,801.00 or in round numbers $200,000.00. 
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The said sum of $293,398.24, less $100,000.00, the ap¬ 
proximate cost of removing said 100,000 tons of ore 
from the ground, or $193,398.24, represents the ex¬ 
penditures in developing and blocking out said 100,000 
tons, and one-half (V 2 ) of that sum, being $96,695.00, 
or in round numbers $97,000.00 represents the expen¬ 
ditures in producing said 50,000 tons developed, block¬ 
ed out and made available for removal from the 
ground and use, prior to the period of stimulation. 

Therefore the ratio of the expenditures of said 
50,000 tons developed and blocked out prior to the 
stimulation period, is to the expenditures of removing 
them from the ground during the stimulation period, 
as 97,000 to 50,000, or approximately 2 to 1. 

Appellee’s theory, therefore, that the developing 
and blocking out of the 50,000 tons prior to the stim¬ 
ulation period was merely preparation to remove them 
from the ground is not consistent with the facts. 

2. The words “producing * * * or preparing to pro¬ 
duce” in Sec. 5 of the act, means to make availa¬ 
ble for use. 

Counsel at page 28 of appellee’s brief, attempts to 
argue that the secretary determined that the 50,000 
tons of ore were produced during the stimulation op¬ 
erations, instead of prior thereto, because such de¬ 
termination was necessary to support appellee’s con¬ 
tention that the claim was finally disposed of as a 
determination of fact. It is thus sought to substitute 
for the true issue, one not presented by the record; 
for the record shows that the 50,000 tons in question 
were developed, blocked out and made available for 
use prior to the stimulation period (R. pp. 6, 69, 65); 
and there is nothing whatever upon which to base the 



27 


assumption that the ore was produced during that pe¬ 
riod. In the memorandum opinion of the trial court, 
it is said: 

“Beginning in 1916 the company opened one 
shaft on the leased property, and developed ap¬ 
proximately 50,000 tons of high grade ore * * 

Ore developed, blocked out and made ready to be re¬ 
moved from the ground and shipped, is known as 
positive ore or ore developed (H. C. Hoover’s Prin¬ 
ciples of Mining, page 17). 

The words mining ore, as used in the mining in¬ 
dustry, mean the removal from the ground ore which 
has been developed and blocked out and thereby made 
available for use (R. pp. 6, 7). 

The meaning of the word produce, as defined in 
Webster’s International Dictionary, is: 

“1. To bring forward; to lead forth; to offer to 
view or notice; to exhibit; to show as to produce 
a witness in court. 

2. To bring forth * * *. 

3. To make economically valuable; to make 
or create so as to be available for satisfaction of 
human wants.” 

The meaning of the words “producing or preparing 
to produce”, in Sec. 5 of the act, is that in the 3rd par¬ 
agraph of this definition; and the ore is produced, 
within the meaning of Sec. 5, when it is developed, 
blocked out and thus made economically valuable, and 
available for use (H. C. Hoover’s Principles of Mining, 
p. 17; (R. p. 65).) 

As these words are used in the mining industry, ore 
is “produced” when it is developed and blocked out 
and thus made available to be removed from the 
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ground and shipped. In the affidavit of Franklin W. 
Merritt (R. p. 65) it is said: 

“By these otherwise unnecessary developments 
affiant so prepared the property that had the 
need continued a production of 250,000, or 
300,000 tons of high grade manganiferous ore 
could have been mined and shipped from the prop¬ 
erty.” (Emphasis supplied.) 

Here, it will be observed, the production precedes 
the mining and shipping, in accordance with the true 
meaning of the word “produce”. The verb mine, as 
used in the mining industry, means the removal of de¬ 
veloped ore from the ground to the surface * * *. 
When the ore has been thus produced it is usually 
mined and shipped at the same time, thus avoiding the 
expense of stock-piling (R. pp. 6, 7, 59). 

These 50,000 tons were developed and blocked out 
in the winter of 1916 and 1917. They were then made 
ready for removal from the ground and were thereby 
made available to be mined (removed from the ground) 
and shipped. Mining in this sense, is connected with 
the shipping of the ore. Speaking of these 50,000 
tons of ore produced prior to the stimulation period, 
the court in its memorandum opinion (R. p. 65) says: 

“Beginning in 1916 the company opened one 
shaft * * * and developed approximately 50,000 
tons of high grade ore, practically all of which 
was mined and shipped after the date of stim¬ 
ulation. 
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VL 

COMPLIANCE WITH THE GOVERNMENT’S RE¬ 
QUEST FOR INCREASED PRODUCTION BY THE 
COMPANY FROM APRIL 16, 1917, TO MARCH 
22, 1918, SUBJECT TO THE BEST JUDGMENT 
OF ITS OFFICERS AND OBEDIENCE TO 
THE GOVERNMENT’S PEREMPTORY DEMAND 
FROM MARCH 22, 1918, TO THE ARMISTICE, 
DIVIDED THE STIMULATION INTO TWO 
PARTS. 

The division is based upon the provision in Sec. 
5 authorizing the secretary— 

“to adjust, liquidate and pay such net losses as 
have been suffered by any person, firm, or cor¬ 
poration, by reason of producing or preparing to 
produce either manganese, chrome, pyrites, or 
tungston in compliance with the request or de¬ 
mand of the * * * War Industries Board, etc.” 
(Emphasis supplied.) 

The word demand means “to call for urgently, per¬ 
emptorily, or imperiously”, and the word requisition 
means “to demand with authority”. Therefore the 
operations authorized by the act between April 16, 
1917, and March 22, 1918, differ as widely from those 
authorized between March 22,1918, and the armistice, 
as freedom of action differs from compulsion or a 
requisition. 

The Government, by including as a part of its de¬ 
mand, that the company “do everything in its power 
to produce every ton of manganese ore possible”, the 
words “regardless of costs or consequences”, assumed 
a moral if not legal obligation to pay such costs, and 
not seek to avoid payment by offsetting against them 
the company’s profits from the first part of the stim¬ 
ulation period. 
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Appellant’s claim that the losses sustained through 
obedience to the Government’s peremptory demand 
or requisition can not properly be off-set against the 
profits from the part of the period prior to the per¬ 
emptory demand, is supported by, and not in conflict 
with, the decision in Aguilera v. Ickes, 62 App. D. C. 
226, 66 Fed. (2nd) 206. 

In Aguilera v. Ickes, large profits were made in 
producing manganese in compliance with request by 
the authorized agents of the Government; and claim¬ 
ant, in connection with the mining operation, built a 
railroad, claiming to have done so in compliance with 
request authorized by the Government. Claimant con¬ 
tended that the secretary erred in off-setting the 
profits from the operation in producing ore, against 
the losses incurred by claimant in building the rail¬ 
road. The decision of this court, holding that the off¬ 
set was proper, was based upon the ground that the 
agents of the Government were not authorized by the 
War Minerals Relief Act to request the construction 
of a railroad. 

The court in Aguilera v. Ickes (supra) did not hold, 
that the period of stimulation will not be considered 
as divided in two parts, in a case where a stimulation 
first by request, is followed by a separate and distinct 
stimulation by peremptory demand in the same stim¬ 
ulation period; and the basing of the decision in the 
Aguilera case on the ground, “that the Secretary of 
the Interior, or his agents were not authorized under 
the act to request or demand the construction of a 
railroad, as an independent agency”, is consistent with 
and tends to support appellant’s contention, that a 
change of stimulation by request to a peremptory de- 
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mand, requiring a great increase of development work 
regardless of costs, and the sinking and equipping of 
additional shafts, divided the stimulation period into 
two parts; and that the secretary is required to regard 
the period as so divided, where the operation under 
stimulation by request yielded large profits, and that 
under the peremptory demand resulted in great losses. 

THE GOVERNMENT AFTER DIVIDING THE STIM¬ 
ULATION PERIOD INTO TWO PARTS BY ITS 
PEREMPTORY DEMAND FOR THE GREATEST 
POSSIBLE PRODUCTION REGARDLESS OF 
COSTS ENFORCED BY A THREAT, AND AFTER 
HAVING ENJOYED THE FRUITS OF THAT DI¬ 
VISION, CAN NOT NOW AVOID ITS OBLIGA¬ 
TION FOR PAYMENT OF THE LOSSES THERE¬ 
FROM BY DENYING THE DIVISION. 

Appellee appears to admit the division of the mining 
operation and stimulation period into two parts, the 
first of which yielded profits, and the second of which 
resulted in losses; but claims that such division does 
not reflect itself in, and is not to be given effect in, the 
adjustment of claimant’s losses by reason of the ex¬ 
penditures in the second part of the period. 

The contention of the representatives of the Gov¬ 
ernment is, in effect, that, although there was a divi¬ 
sion of the operation and stimulation period into two 
parts, for the purpose of giving to the Government the 
benefit of the expanded operations in the second part 
of the period, by reason of which claimant suffered 
great losses, the division of the stimulation period is 
not entitled to ge given effect in the adjustment of the 
claim, or considered upon the question raised by appel¬ 
lant’s contention that the profits of the first period 
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can not justly be off-set against the losses of the 
second. 

Claimant contends, on the other hand, that this po¬ 
sition of appellee is both illogical and repugnant to 
the provision of Section 5— 

“That the secretary shall make such adjust¬ 
ments and payments in each case as he shall de¬ 
termine to be just and equitable.” 

Section 5 authorizes the adjustment of losses suf¬ 
fered in compliance with request, followed by losses in 
the same stimulation period, suffered in obedience to 
demand, and thereby necessarily authorizes a two 
part stimulation period. 

Appellee does not deny that it would work an in¬ 
justice to claimant to off-set the profits from the op¬ 
eration in compliance with request, against the losses 
suffered by reason of expenditures in obedience to the 
peremptory demand enforced by a threat, his claim 
being in effect that the act provides no relief or com¬ 
pensation for such injustice. 

But the War Minerals Relief was provided to give 
compensation for “such losses as have been suffered, 
etc.” (Sec. 5 of the act); the profits from the 50,000 
tons were claimant’s own property; the off-setting of 
these profits upon claimant’s losses was a rejection of 
its claim for the losses; and the books of account and 
the evidence show the expenditures of the mining op¬ 
eration during the part of the stimulation period from 
March 22 to November 11,1918, as well as those of the 
part of the stimulation period from April 16, 1917, 
to March 22,1918, the ore sales, the profits from each 
of said 50,000 tons of ore, and show the profits from 
the first part, and losses from the second part of the 
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stimulation period. (See references in appellant’s 
first brief, page 39.) 

Appellant claims that there is no sound reason for 
appellee’s contention that the division of the stim¬ 
ulation period is not entitled to be given effect in the 
adjustment of the claim; and that the secretary erred 
as a matter of law, in off-setting the profits from the 
operations in the first part of the stimulation period, 
conducted in accordance with claimant’s own judg¬ 
ment, against the losses suffered in the second part of 
the period, under the Government’s peremptory de¬ 
mand whereby the president of the company— 

“was ordered to do everything within the power 
of the company to produce every ton of man¬ 
ganese ore possible regardless of costs or conse¬ 
quences, and was further informed that were not 
every effort exerted and results obtained, the 
Government would take over and operate the 
property itself” (R. p. 74). 

Upon the foregoing considerations and the grounds 
stated in appellant’s first brief, it is respectfully sub¬ 
mitted that the relief asked in appellant’s first brief 
be granted. 

JAMES E. TRASK, 

T. S. PLOWMAN, 

Attorneys for Appellant. 


